
Summary of academical accomplishments 

 

1. Christoph-Eric Mecke 

2. Diploma of general studies of French law (“Diplôme d'Études Juridiques Générales 

Françaises”) at the Faculty of Law and Economics of the University of Tours (France) 

obtained in 1986 after completing studies in France during one year. 

Diploma after legal studies at the Faculty of Law at the Georg August University in 

Göttingen obtained in 1991 (first state law examination). 

Diploma after a two-year law application in courts, public administration, public 

prosecutor's office and private law offices, conferral of the title of an assessor of law 

(entitles in Germany to practice as judge, prosecutor and attorney) granted by the High 

Court of Lower Saxony in Celle in 2007 (second state law examination). 

Degree of a Doctor of Legal Science awarded by the Council of the Faculty of Law at 

the Georg August University in Göttingen on July 17, 2007 on the basis of a 

comprehensive law examination (“Rigorosum”) and the presented monographic 

dissertation entitled Begriff und System des Rechts bei Georg Friedrich Puchta [= 

Concept and legal system in the legal thought of Georg Friedrich Puchta] marked with 

the highest possible final grade “summa cum laude”. 

3. Information on employment in academic positions: 

1991-1993 - junior researcher at the Department of Legal Theory at the Faculty of 

Law at the Georg August University in Göttingen; 

from February 1, 2008 to March 31, 2016 – researcher at the Department of Civil Law 

and History of Law and lecturer at the Faculty of Law at the Leibniz University in 

Hanover, there I’m still an academic teacher in the field of legal history 

from April 15, 2016 to December 31, 2017 – researcher at the Department of Roman 

Law and Pandetics at the Faculty of Law of the Georg August University in 

Göttingen; 

from January 1, 2018 until today – researcher and lecturer at the Brunswick European 

Law School at the Ostfalia University of Applied Sciences in Brunswick 

(Braunschweig). 
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4. Scientific achievements within the meaning of art. 16 of the Act on degrees and 

academic title, and on degrees and title in the field of art - monograph 

Begriff des Rechts und Methode der Rechtswissenschaft bei Rudolf von Jhering [= 

The concept of law and the method of jurisprudence in the oeuvre of Rudolf von 

Jhering] 

Publishing house Vandenhoeck & Ruprecht unipress, Göttingen 2018, pp. 747 

(reviewed by Stephan Meder and Stanley L. Paulson) 

The legal scholar Rudolf von Jhering (born August 22, 1818, died on September 17, 

1892) is one of the few German legal scholars who really belong to legal scholars of world 

rank. The global reception and transfer of Jhering’s work is still taking place today. This is 

evidenced e.g. by the new translations of Jhering’s work titled, still around the world. “The 

struggle for law”, published by 1977 and 1991 in Seoul, by 2000 in Tbilisi, by 2007 in Bogota; 

in Spain a new historical-critical edition of this work is currently being prepared. In the mid-

twentieth century, Jhering was in the United States among representatives of the then dominant 

legal trend of “legal realism” even figured as the “Godfather” of the jurisprudence in the US 

(William Seagle 1945). Also during his lifetime Jhering had students also from abroad, 

including in Eastern and Central Europe, such as in Russia or Hungary, and even in Japan, from 

where the emperor sent a delegation of his officials to the legal scholar in the provincial 

Göttingen. It was in Göttingen that Jhering spent the last twenty years of his life and there is 

also the main part of his huge scientific heritage in the form of about twenty thousand pages of 

manuscripts, which in the monograph were fully considered in so far as the topic of the 

monograph required it. In addition, for the first time in the Jhering literature, not only his 

handwritten notes and comments were included in the analysis, but also his notes in the margins 

of his personal specimen of the four-volume oeuvre “Spirit of Roman law at various stages of 

its development” (1852-1865). 

a) Purpose of the monograph 

The first and main purpose of the monograph was to analyze Jhering’s beliefs about the law 

from a historical, factual and methodological angle. The second goal was to find – in the light 

of Jhering’s legacy documents until that time – the answer to the question discussed throughout 

the 20th century, whether Jhering’s work actually succumbed – as Jhering himself suggested – 

to a complete breakthrough or whether Jhering was not in the second phase of his activity the 

wrong interpreter of his own work from the first phase, such as, for example, in 1981 suggested 

the legal scholar Maximilian Herberger. This question is related not only to the interpretation 
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of Jhering’s work itself, but goes much further to the genesis of the dogma of the law in force, 

which today forms the right opus proprium of law. Jhering was the first pandektist who not only 

praised the method of Roman lawyers, but formulated a comprehensive theory of the legal 

method. The title of the monograph itself is already an expression of this methodological self-

reflection in the form of a developed theory. While Puchta, the teacher of Jhering, the universal 

part of Roman law with particular rigor was still seeking in the “internal system” of law, that 

is, in his normative content, so Jhering – in his young years not-less rigorous sought the 

universal part of Roman law in the legal method. Jhering was convinced that the method of 

Roman lawyers and only the method is an eternal pattern for all countries of the world, while 

the content of Roman law is a variable historical phenomenon, even if some legal concepts, for 

example, certain notions in the field of property law have been maintained for two thousand 

years. 

b) Method of the research 

The method of the whole research in the monograph is based on a systematic approach, i.e. it 

examines the key aspects of Jhering’s work, from which follows Jhering’s concept of law and 

his understanding of the jurisprudence according to its specific method. The concept of law 

covers all formal and substantive conditions for the creation and existence of law. Jhering’s 

foundations for the creation of law are dealt with in the first part of the monograph 

(“Geltungsvoraussetzungen”, pp. 31-260). The substantive assumptions of Jhering for law from 

the beginning of legal civilization are in turn dealt with in the first half of the second part of the 

monograph on the principles of equal treatment and the melting of human freedom in legal 

evolution (pp. 261-408). Universal – according to Jhering – part of the law, or the method of its 

application as the basis for jurisprudence, is analyzed by the second half of the second part of 

the dissertation (pp. 411-631). Attached to the book are Jhering’s manuscripts from his legacy, 

described and analyzed in terms of the time of their likely occurrence. The transcriptions of the 

manuscripts were made to analyze them for the needs of the study conducted in the monograph. 

The systematic approach to the analysis made it possible to avoid a preliminary answer 

to the question whether Jhering’s work, created in fifty years and extending from unpublished 

concepts of the universal history of law still created in the spirit of Hegel from the early 1840s 

to the concept of cultural anthropology from the early 1890s, was in its development 

homogenous or contradictory. Thus, methodologically the systematic approach was chosen, 

and not, for example, a biographical approach, in order to answer controversial questions about 

continuity or split in Jhering’s work, discussed in the 20th century, not prior to its analysis. 
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The analysis carried out in the monograph systematically examines the key concepts in 

Jhering’s work as it concerns the origin of the law (“the spirit of the nation and time”), the way 

in which social norms obtain the binding legal force (“legal sources”), the minimum substantive 

conditions of the concept of law in historical change (“basic drives” / “Grundtriebe”) and the 

method called by Jhering as “natural historical”. As part of these systematic studies, however, 

the relative analysis also included any changes in views that have occurred with Jhering over 

the years. For the first time in literature, in a systematical way have been analyzed the changes 

in the text of all editions of Jhering’s main works, especially in later editions of all volumes of 

the main work entitled “Geist des römischen Rechts auf den verschiedenen Stufen seiner 

Entwicklung” (“Spirit of Roman law at various stages of its development”, 1852-1865). This 

important work was admittedly after the publication of the fourth volume in 1865 not completed 

by Jhering, but his legacy includes not only plans for the continuation of the work and a lot of 

notes and sketches of texts, but also detailed elaborate texts of the already prepared, but yet 

unpublished, fifth volume of Jhering’s work. A completely unexpected surprise during the 

transcription work was the discovery that Jhering until 1890, i.e. almost until the end of his life 

(1892), was still working on the completion of his first masterpiece. According to the entire 

previous literature it was suspected that he had finished the work on the oeuvre due to a 

fundamental change in his views already in the 1860s. It throws a completely new light on the 

other texts of Jhering. 

The discovery of the above-mentioned manuscripts allows not only a new look at 

Jhering’s workshop, but also to determine what in Jhering’s views on the concept of law and 

the function of the “natural historical method” actually changed, and what was confirmed by 

the scholar’s work in the later phase of his activity. This method, based on both published and 

unpublished texts, makes scientific judgment independent of assertions about Jhering in the 

literature and even of those that come retrospectively from himself! Only in such a way was it 

possible to prove that Jhering himself had exaggerated in his later condemnations of his own 

work from before 1860. 

On the other hand, a systematic approach does not, of course, relieve the scientific 

obligation to take into account the then historical context when analyzing Jhering’s concepts 

and categories of thought. This applies above all to such concepts and categories of thought, 

which obviously differ from today’s. A prominent example is Jhering’s specifying a specific 

method in the dogma of law as a “natural historical method”. As the analysis carried out in the 

monograph showed, this term was not, as it turns out, nor only rhetorical or on the contrary 

proof that Jhering could not distinguish between science of law and natural sciences. In the 
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second half of the nineteenth century, Jhering was not the only scholar among the legal scholars 

and other humanities as well as the natural sciences themselves, who was convinced that the 

paradigm of natural sciences for all other sciences is deeply justified in the existence of parallel, 

not identical regularities in the material and immaterial world. This conviction was then – at 

the time before there was a categorical split between nomothetic sciences investigating nature 

and idiographic studies of historically created objects by human beings – quite generally 

disseminated and should be taken into account to properly understand and evaluate a different 

scientific language and a different way of expressing the scientific ideas of that time. 

c) Way of proceeding during the analysis 

In the first chapter of the monograph I deal with the source of law in Jhering’s conception. My 

thesis is that the young Jhering at the end of the 1840s created a conception about the source of 

law, which at first glance was similar to the concept of the Historical School of Law in the sense 

of Savigny, but in fact actually deviated from it. Unlike Savigny, the founder of the Historical 

School of Law, Jhering deviated from idealizing the development of law and included in the 

study of the beginnings of Roman law also activities of historical development, such as 

violence. In terms of terminology, the new approach of young Jhering lies behind only a slight 

change, namely, replacing the central concept of the “spirit of the nation” (Volksgeist) as the 

foundation of the the Historical School of Law by the concept of the “spirit of nation and time”. 

In terms of substance, however, this change is essential. The function of the “spirit of the nation” 

in the sense of Montesquieu as a factor in the historical development of Jhering law reduces to 

only one of further factors, especially the temporal factor of a given period, which finds 

expression in collective social convictions that do not have to be limited to one nation and 

constantly change. The legitimacy of the (positive) law of this new approach is no longer 

derived only from its historical origin, but distinguishes between the legitimacy of this law in 

philosophical terms (1), its scientific development in dogmatic (2) and its evolution in historical 

terms (3). 

In the further part of the monographic study, the effects of the new Jhering approach are 

examined for his view of the history of law and the law of his time (part 1, section 2). It is also 

shown that in the 1850s Jhering, as a historian of Roman law, operated with two different 

concepts of “legal positivity” distinguishing on the one hand positive law in the sense of all 

norms that apply as statutory and customary law, and on the other hand “law” in the sense of 

all standards, which are not necessarily only legal norms that were actually applied and were 

recognized in the social reality of a given scope of Roman law. The difference between formal 
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and factual law may be so far-reaching, that – using Jhering’s blunt language – “actual” law 

“violates” formal law, in other words formally binding regulations do not reflect the legal reality 

of a given time at all. It turns out that through such a distinction of formal and “factual” law, 

Jhering has worked out in the 1850s – then, however yet with the limitation to the study of 

historical past legal orders in the ancient period – intellectual grounds for a new, sociological 

approach also to the current law that found an expression in Jhering’s later study of the 1870s 

and 1880s and his second major work, “Law as a means to an end” (Part 1, Chapter II). 

Significant consequences of the new view of Jhering’s theory about various sources of 

law are considered in a separate chapter of the monograph (Chapter III). First of all, this applies 

to the relationship between customary law and statutory law, and secondly to Jhering’s 

designation of the function of sience of law. The “productivity” of the science of positive law 

acquires a completely different meaning in Jhering than in the existing conceptions, because it 

no longer refers to legal reasoning and legal analogy, but to the technique of legal dogmatics. 

An important and widely discussed issue in this context is the question of the extent to which 

Jhering really changed his views on the “productivity” of the law, when, after a certain 

metaphorical “experience of Damascus” in connection with a specific case, he changed in his 

scientific views supposedly “from a Saul to a Paul”. According to the thesis elaborated in my 

monograph, it is necessary to distinguish that the science of law is still remaining a guarantor 

for scientific truth, but as a source of law, science has been replaced in Jhering’s conception 

after 1858 by the judiciary. 

After explaining the formal conditions for the obligation of law, the second part of the 

monograph examines the substantive premises for the existence of law in the conception of 

Jhering. After analyzing his legacy, one can prove that young Jhering, despite the popular 

opinion in specialist literature, was not a faithful representative of Savigny’s school in the 

1840s, but was influenced by the law of nature a posteriori (contrary to Kant’s conception). 

This changed, however, after 1850, but until the end of his life remained with Jhering, 

essentially derived from the philosophy of the eighteenth century, the optimism of constant 

legal and cultural evolution of the civilization. In the first half of the second part of the 

monograph I deal with the issue which Jhering’s universal criteria associated with the concept 

of law in general, even though he had been aware from the 1850s that all laws and legal concepts 

of all law, including Roman law, are an expression of historical change. 

In the conception of law elaborated by Jhering are of key importance – in the following 

order: the principle of equality in the formal sense of equal treatment and the principle of 
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freedom (chapter I. 3). In this context, two significant changes in Jhering’s legal thinking took 

place. The original rigor with a – especially for an expert in Roman law – rather unusual 

rejection of the idea of “aequitas” Jhering modified after 1858 (part 2, chapter I. 2). Additionally 

in the 1870s, the attitude between the principle of freedom of the individual and the principle 

of social solidarity changed in favor of the latter under the obvious influence of criticism against 

the inhumane effects of unlimited economic liberalism in Germany by the end of the 19th 

century (chapter I 3). 

The entire second half of the second part of the monograph deals with Jhering’s method 

of jurisprudence. First, the relationship is discussed between the system of law, whose content 

also loses its character on the one hand, and the method of jurisprudence on the other hand, 

which Jhering idealizes as universal and the specific science of jurisprudence equal to all other 

sciences. Unlike all other legal scholars from the epoch of humanism in the fifteenth and 

sixteenth centuries up to the period of the Historical School of Law in the first half of the 

nineteenth century, Jhering did not limit himself to the general praise of the universal legal 

method in the then “invented” by Roman lawyers at the end of the Roman republic and at the 

beginning the Roman Principate. Jhering’s intention is much more to formulate the first true 

theory of legal practice. This theory mixes completely different influences, namely the 

influence of Roman jurisprudence and Greek-Roman philosophy of antiquity, reaching up to 

medieval philosophy of European conceptions of logic in the field of combinatorics (eg 

Rajmund Llull's conception), philosophical rationalism and finally influences of contemporary 

natural sciences such as chemistry. The latter emancipated themselves in the course of the 

nineteenth century against the background of philosophy, and by using inductive research 

methods and revolutionary discoveries, the natural sciences advanced to the transiently leading 

sciences, establishing a scientific paradigm for other sciences. 

Unlike many of the twentieth-century dissertations on Jhering’s methodology, my 

monograph not only takes into account the factors influencing Jhering’s thought going beyond 

the Historical School of Law, but also distinguishes in his methodology what was dictated by 

the epoch, in which the scholar lived, from what regardless of this time, it has gained 

significance for today’s theory of law. The fact that the analogies of Jhering’s methodology 

with natural sciences didn’t play any role in the jurisprudence in the 20th century and that 

Jhering – as he later admitted – in the first part of his academic career until the late 1850s 

strongly overestimated the role of science in resolving case law in the practice of jurisprudence, 

does not automatically mean, however, that his methodology in the whole has lost its 

significance for later theory and dogmatics of law. Jhering’s terminology and way of thinking, 
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which were shaped by his time, could also reveal numerous aspects of legal thought that set the 

way forward [see below under d) about the results of the research]. They can only be discovered, 

if in Jhering’s amalgam of the legal-theoretical conception one distinguishes between firstly his 

theory of general structures of law, which is not limited to a given order of law [Chapter II. 2 

a)], secondly his dogmatics of the then legally binding pandectist law in Germany [chapter II. 

2. b) bb)] and thirdly the theory about the application of this law in a specific case [chapter II. 

2. b) cc)]. 

The content of the entire dissertation has been summarized in form of 55 theses, also in 

English and Polish, in the final part of the monograph. 

d) Resultat of the research 

The main results of the research elaborated in the monograph can be specified according to their 

importance to our knowledge about Jhering on the one hand and about the history of law science 

as such on the other. 

As it concerns our knowledge about Jhering himself, the monograph changes the current 

knowledge especially in the following points: 

 As a result of the analysis of until now unknown texts of Jhering’s scientific legacy, the 

knowledge of the scholarly thought of the young professor in the first ten years of his 

academic activity (1842-1852) increased enormously. Contrary to the popular opinion 

in literature, Jhering emancipated himself from the beginning of the 1840s, essentially 

from Savigny, but he hesitated to publish it until Savigny died in 1861. 

 Thanks to the analysis carried out in the monograph, it was possible to refute the 

widespread thesis that Jhering, during the period of publishing four successive editions 

of his four-volume main work “Spirit of Roman law at various stages of its 

development” in 1866-1888, allegedly no longer shared the views contained there. On 

the basis of a meticulous analysis of all changes in the texts of the new editions of his 

work, it has been shown that after the scientific crisis in 1858/59, Jhering was already 

adjusting, for example, the particularly important second edition of the first three 

volumes from 1866-1869 to changes in his views. It turned out, therefore, that even in 

the face of real changes, the continuation of the scholarly legal thought is greater than 

the split in his legal thought. 

 Based on the analysis of texts created after 1860 it has been also proved that in the 

second phase of his scientific activity, Jhering only relativised the significance of the 

results of the method called “natural-historical” for the jurisdiction, but contrary to the 
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general opinion adopted so far, he did he not only not condemn this method in itself, but 

in his second main work “Law as a Means to an End” (1877/1883) he even wanted to 

extend the scope of its application to the scientific research of non-legal norms. 

 The discovery made on the basis of the manuscripts of Jhering’s scientific legacy is 

almost sensational, that the scholar, almost to his death, did not stop working on the first 

unfinished main work entitled “The spirit of Roman law at various stages of its 

development”, although since 1877 he began to publish the second, also unfinished, 

main work “Law as a Means to an End”. On the basis of this discovery, it can be 

concluded that the second work was not intended to replace the first one, but to 

compliment it, which sheds a whole new light on the relationship between these two 

works. 

 For the first time, all known Jhering’s letters to other legal scholars and from them to 

Jhering were included systematically into the research. Especially the correspondence 

with the legal scholar Carl Friedrich von Gerber proves that in the private sphere Jhering 

already in the 1850s largely criticized in the contemporary pandectics what he publicly 

not until 1884 called polemically “conceptual jurisprudence” (“Begriffsjurisprudenz”) 

as catchword for alleged inconsistency of the pandectics with the realities of modern 

life or for source purism with regard to the corpus iuris civilis). Contrary to present 

presentations in textbooks, Jhering’s personal self-criticism is, in this aspect, much less 

justified than it previously seemed. 

 The very process of personal change of views after 1860 concerned another aspect of 

Jhering’s original legal thought, which was, however, to a lesser extent connected with 

the flaws of the then pandictistics in general. Namely, it concerns the rigor of the young 

Jhering in applying the law rejecting the principle of “aequitas” as in his opinion the 

alleged expression of pure arbitrariness, which was quite an unusual approach to the law 

against the background of the contemporary pandetistics. The deeper reason for 

Jhering’s – for a Roman law scholar – atypical rigorism was his narrowed-down 

understanding of justice. It was only later that Jhering’s notion of justice has been 

extended after his scientific crisis in 1859, which allowed him a new look at the results 

of the “natural historical” method. For the first time in the professional literature, the 

monograph analyzes the change of Jhering’s legal thought by the change of his 

understanding of justice. 

 The monograph also shows for the first time that Jhering’s social-realistic look on the 

reality of law is not just the invention of Jhering’s second phase of his scientific activity. 
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Already as a historian of Roman law, he distinguished in the 1850s a formally and 

actually existing law, from which the distinction later developed between a legal 

conception of law on the one hand and a sociological concept of law on the other. 

 

As it concerns the history of law science as such, the monograph complements the current 

knowledge, especially in the following points: 

 Jhering’s theory of the “natural historical” method is not only the first example of a 

legal-methodological self-reflection in the form of a coherent theory, but also an 

important foundation in the German speaking theory of law for the analytical 

jurisprudence in the twentieth century. 

 An important aspect in Jhering’s legal thought for future jurisprudence is the recognition 

of the antagonism of individual and social interests as creative and not destructive for 

the evolution of law. The monograph shows that it was Jhering who introduced this new 

approach to the historical school of law, but outside of the historical school, looking at 

scholars such as Lorenz von Stein or Wilhelm Arnold, Jhering was not – as it turns out 

– the only one who represented such a point of view. 

 A critical result of the research is that despite its theatrical reversal from so called 

“conceptual jurisprudence”, Jhering, unlike Savigny, did not bring anything significant 

to the today most important part of contemporary law science, i.e. legal hermeneutics. 

 By relativizing the importance of legal science for jurisprudence in the second phase of 

academic activity, the legal scholar opened the way towards a new look at the dogmatics 

of the law, which is still valid today and often referred to as a “two-stroke process” 

(Jürgen Basedow). This method of approaching the law took over in their legal thought 

in the second half of the twentieth century, for example, Josef Esser or Robert Alexy, 

who – like Jhering once – applicating the law want to distinguish two stages: firstly a 

systematic approach to legal dogmatics, then secondly extra-dogmatic control due to 

correctness of the results of legal dogmatics with regard to the real case. Jhering’s 

distinction in the second phase of his academic activity between “truth” and “rightness" 

thus became an important indicator of the further development of legal thought. 

 Finally, the monograph shows that Jhering’s charateristics of the function of legal 

dogmatics is in a great extent corresponding – partly even in the wording itself – to 

today’s descriptions of the functioning of legal dogmatics, as e.g. in the relieving and 
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stabilizing function of dogmatics, its control function, or its heuristical and didactical 

function. 

5. Characteristics of my further scientific achievements 

The entire scientific achievements include over 30 publications, by almost 3,000 printed pages. 

The entire oeuvre includes four monographs. Apart from the abovementioned monographs, the 

achievements include, in particular, publications about the following topics. 

a) Researches about the history of legal thought in the nineteenth century 

Also, after defending my doctoral thesis on “Begriff und System des Rechts bei Georg Friedrich 

Puchta” [= Concept and law system in the work of Georg Friedrich Puchta], Göttingen 2009, 

pp. 975 history of civil law sciences in the nineteenth century has been and remains a constant 

point of my interests and scientific research. My interest in the history of science in the 

nineteenth century is methodologically connected firstly with a general theoretical approach to 

law, and secondly with the very history of law in the nineteenth century. 

The general theoretical approach stems from the fact that in the nineteenth century, the 

science of civil law became the driving force for all legal sciences, first in Germany and then 

in other European countries. If today at least the majority of legal scholars aspire to assume that 

dealing with the binding law is of a scientific nature, it should be remembered that such an 

approach to professional dealing with the law originates in modern times from the early 

nineteenth century. Up to the end of the eigtheenth century only the law of nature, and not – in 

the understanding of that time – the substantive random constitution law seemed to be a useful 

subject of scientific research. Even Gustav Hugo, the precursor of the Historical School of Law, 

still believed that dealing with law is only a matter of “craft” or “artistry” of law (prudentia 

iuris), but not of science sensu stricte. To be true after 1800 the law of nature, even in Germany, 

has not completely disappeared, but it has lost its long-standing monopoly on the science of 

law, which persisted in the Middle Ages under the theological paradigm, and then under the 

paradigm of secular philosophy based on human reason. It can be said that just in the 19th 

century, the door to such understanding and methodology of law science, which we associate 

today with the so-called modern law science, opened up in Europe – in one country earlier, in 

the second later. For example, I showed this direct connection between the science of law in 

the nineteenth century and the law science of our time on the basis of the scientific lectures of 

Georg Friedrich Puchta and Rudolf von Jhering in the article entitled “Puchtas und Jherings 

Beiträge zur heutigen Theorie der Rechtswissenschaft” [= Puchta’s and Jhering’s contribution 

to today’s theory of law], which appeared in the journal (founded in 1907) “Archiv für Rechts- 
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und Sozialphilosophie” [= Archives for Philosophy of Law and Social Philosophy] , vol. 95, 

2009, pp. 540-562. 

I applied the second aforementioned historical approach in the case of these two 

representatives of jurisprudence in the nineteenth century in the article titled “Objektivität in 

Recht und Rechtswissenschaft bei G.F.Puchta und R.v.Jhering” [= The concept of scientific 

objectivity in law and in the law of G.F.Puchta and R.v.Jhering] published in ‘Archiv für 

Rechts- und Sozialphilosophie’, vol. 94, 2008, pp. 147-168. The historical approach is not 

looking – at least not in the foreground – for ideological and methodological links to later or 

even current trends in legal thinking, but focuses on the historical context. In the above-

mentioned article, I show how important it is to include precisely this historical context that is 

not limited to the law itself. Puchta and Jhering are certainly not exclusive, but nevertheless 

best examples that without taking into account the historical context of their thinking – in the 

case of Puchta under the paradigm of the then dominating philosophy of German idealism and 

Jhering under the paradigm of contemporary natural sciences – one can not properly understand 

these conceptions, ideas and concepts of law that most diverge from today’s thinking and 

inference in today’s science of law. 

This seemingly even eccentric departure from today’s legal thinking can be observed 

especially in the first period of Jhering’s scientific activity until the end of 1850. On the genesis 

of Jhering’s legal thought in this first period before 1852, however, we did not know much so 

far, because Jhering wrote a lot after his habilitation in 1843, but he did not publish much, and 

if he did, some articles were anonymously published. From the 1920s the research is ongoing 

in search of Jhering’s anonymous articles. In this context, I published a monograph entitled 

“Rudolf von Jhering. Anonym publizierte Frühschriften und unveröffentlichte Handschriften 

aus seinem Nachlaß. Mit Textsynopsen, Erläuterungen und werkgeschichtlicher Einordnung“ 

[= Rudolf von Jhering. Anonymously published articles from the beginnings of Jhering’s 

scientific activity and unpublished manuscripts from his legacy along with synopsis of texts, 

scientific commentaries and qualification of the texts due to the entirety of Jhering’s oeuvre], 

Göttingen 2010, pp. 277. This monograph consists of three different parts. The first part consists 

in a very extensive analysis of the specific language of Jhering. The analysis turned out to be 

possible only as a result of intensive work on the analysis of published and unpublished texts 

and letters of Jhering. 

In this way, a synopsis of texts has been created, which, as a result of a detailed – 

linguistic and substantive – comparison of texts unambiguously stemmed from Jhering with 
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two articles published anonymously in six series of the journal “Literarische Zeitung” published 

in Berlin in 1843 and in 1845/46 with very high probability indicates the authorship of Jhering. 

The second part of the monograph includes the transcription of Jhering’s still unknown 

manuscripts from his legacy along with editorial comments on the Roman ius gentium and on 

the differences in the creation of law in ancient times and in modern times. In the case of these 

manuscripts Jhering’s authorship is not doubtful, but the time of their creation. This issue is 

examined in my monograph in the light of the entire scientific work of Jhering and his letters 

to colleagues. In the third part of the monograph follows a scientific interpretation of the above-

mentioned texts in the context of Jhering’s remaining work and contemporary professional 

literature. 

In addition, I wrote numerous further articles on the subject of the Historical School of 

Law. I dealt with this subject and I’m still dealing with it, because in the nineteenth century has 

been formed, what we call today the science of law, and the Historical School of Law played a 

key and directly key role in this genesis not only for the German jurisprudence itself. Just as in 

the case of Puchta’s and Jhering’s relationship, the constant point of my scientific interest is the 

indication that neither the Historical School of Law nor the pejoratively so-called trend of 

conceptual jurisprudence (“Begriffsjurisprudenz”) in the nineteenth century created a unified 

block, as it often seems in the literature in the second half of the 20th century. Particularly in 

the field of legal hermeneutics one can find blatant differences between the beliefs of Savigny 

and eg Puchta, who was after all a direct student of Savigny, then even ironically named 

“lieutenant of the king” Savigny (“lieutnant de Roi”). Puchta rejected a completely new 

approach to the interpretation of laws that Savigny developed for jurisprudence based on 

hermeneutics, which was then revolutionary revived by theologians such as Friedrich 

Schleiermacher and other creators of modern philology. Not only Puchta, but the whole 

jurisprudence in the nineteenth has not yet understood the significance of Savigny’s new critical 

approach to the text which problematizes the relationship between any, even apparently 

unambiguous legal provision on the one hand and the recipient of this provision on the other, 

who in the form of a judge, civil servant or legal scholar have to apply the legal provision. This 

whole issue is dealt with in the article “Regeln werden nur den Schwachköpfen dienen, um sie 

des eigenen Denkens zu überheben – Puchtas und Savignys juristische Hermeneutik im 

Vergleich” [= “Only stupid people need special provisions to apply the law in order to spare 

them own thinking” – Comparison of legal hermeneutics in the works of Puchta and Savigny], 

[in:] Stephan Meder / Gaetano Carlizzi / Christoph-Eric Mecke / Christoph Sorge (ed.), 



- 14 - 

 

Juristische Hermeneutik zwischen Vergangenheit und Zukunft [= Hermeneutics in 

jurisprudence between the past and the future], Baden- Baden 2013, pp. 37-58. 

Not the only, but so far in the professional literature, a quite neglected reason that 

Savigny has found a way to a new approach in the interpretation of legal texts, are likely 

temporarily close contacts between the very young Savigny and the German romanticism milieu 

in his earliest period before 1800. This can be demonstrated especially on the basis of numerous 

letters from the young Savigny. For two reasons, this fact is quite surprising. First of all, this 

discovery revises the opinion, commonly disseminated in professional literature, that the 

contribution of the later German Romanticism is limited to the impact of the “spirit of the 

nation” (“Volksgeist”) as the very source of law and the customary law as the form of law 

which is directly stemmed from this very source. Secondly, it turns out that literary romanticism 

had an even more subtle and even more important contribution to jurisprudence than it has been 

known so far. This issue is discussed in two articles entitled “Savignys Rechtsdenken im Spiegel 

deutscher und italienischer Romantik” [= Legal Thought of Savigny against the background of 

German and Italian Romanticism] [in:] Quaderni Lupiensi di Storia e Diritto, vol. 6, 2016, pp. 

189-215 and “Friedrich Carl von Savigny und die Romantik” [ = Friedrich Carl von Savigny 

and Romanticism] [in:] Walter Pape (ed.), Romantik und Recht. Rechtsfälle und Gerechtigkeit 

[= Romanticism and law. Case law and justice], Berlin 2018, pp. 34-59. 

A completely different period and way of nineteenth century legal thinking I’m dealing 

with in my article in English language entitled “Rudolf von Jhering’s „struggle for law“ – the 

rejection of alternative forms of dispute resolution?, [in:] Transformacje Prawa Prywatnego, 

issue 4, 2017, pp. 37-50. Jhering’s book “The struggle for law”, which was published on the 

basis of his famous Viennese farewell lecture from 1872 twice in German as well as in Polish 

in the same year, belongs to until today in the global dimension to the most frequently 

translated, but probably also to the most often misinterpreted texts of modern legal literature. 

The contemporary language, which in the title already refers to Charles Darwin’s “struggle for 

life”, the most recent evolutionary theory then, would be misleading if it was perceived as a 

justification of the struggle instead of the law having in mind that the law was not only a tool 

of interest for Jhering, but also an expression of the evolution of human civilization. The article 

is written not only from the legal-historical perspective, but also refers to the ever-increasing 

importance of arbitration courts, which play today a particularly large role in transnational 

disputes between corporations. In my article, I show that Jhering’s theory of applying binding 

law, which at that time was one of the first theories reflecting the process of the application of 

law, does not require every creditor to enforce his own claim in court, but allows the creditor 
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in the vast majority of cases to compromise with the debtor which includes alternative process 

forms, such as arbitration, which even dates back to Roman law. 

In turn, the international dimension of the Historical School of Law deals with the 

example of contemporary Polish legal science in the following works: “Savignys 

Programmschrift ‘Vom Beruf unsrer Zeit’ im zeitgenössischen Kontext polnischer 

Rechtswissenschaft (1800-1830) [= Savigny Manifesto ‘On the calling of our times’ on the 

background contemporary law science in Poland (1800-1830)], [in:] Stephan Meder / 

Christoph-Eric Mecke (ed.), Savigny global 1814-2014. Vom ‘Beruf unsrer Zeit’ zum 

transnationalen Recht des 21. Jahrhunderts, Göttingen 2016, pp. 419-492, and – in Polish 

language – “Controversies on the main issues in Polish law in the first series of ‘Themida 

Polska’ in the light of the program theses of the Historical Law School in Germany, [in:] Forum 

Prawnicze 2018. Guided by the methodology of transfer research based on the example of legal 

science in the then Polish Kingdom this publication includes the reception of program ideas of 

the Historical School of Law as well as their modification, adaptation to local conditions or 

partial or full rejection. This is evidenced by numerous articles in the first series of the review 

“Themis Polska”, which appeared from 1828 until the period of Russian repression after the 

November Uprising in 1830/31. I analyzed systematically eight volumes of the review “Themis 

Polska”, covering almost 3,000 pages, in this publication in terms of the transfer of ideas 

between the contemporary science of law in Germany and the Kingdom of Poland. The transfer 

of thoughts – partly through the direct contact of Polish scholars with their German colleagues, 

partly by foreign reviews of law, like the Franco-Belgian review “Thémis”, shows that the 

Savigny manifesto was not just a phenomenon of national importance due to the future 

codification of civil law in Germany, but also – from today’s perspective even above all – a 

caesura on a European scale, in terms of the evolutionary-historical approach to law after the 

past eighteenth century rationalism. 

The following work about the history of legal science in the nineteenth century is the 

result of a conference held in Stockholm in 2013, but it the conference publication appears only 

now. It is entitled: „Ich würde gegen den Namen eines Philosophen protestiren“ – ein Plädoyer 

für Jurisprudenz ohne Philosophie? Puchtas Rechtsdenken und die Philosophie des Deutschen 

Idealismus [= “I would protest if I was called a philosopher“ – a postulation of jurisprudence 

without philosophy? Legal Thought and the Philosophy of German Idealism], [in:] Claes 

Peterson / Marie Sandström (ed.), Die idealistische Philosophie und die Juristen I [= The 

Idealistic Philosophy and Lawyers. Part I], Stockholm 2018, pp. 149-212. It deals with the 

question of how the philosophy of German idealism had a significant impact on the Historical 
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School of Law on the example of Puchta, one of its more well-known representatives. 

Controversially discussed since the nineteenth century, the issue has been analyzed, taking as a 

basis the key concepts of the philosophy of idealism (freedom, reason, human will and spirit of 

the individual, history, science and system). 

b) History of family law 

The international history of family law codes is the second focus of my scientific work. The 

impulse for research in this area was the grant of the federal Foundation for Scientific Research 

(“Deutsche Forschungsgemeinschaft” – “DFG”). Family law seemed traditionally to be and, in 

the opinion of some scholars, is still a scope of law, which is so closely related to national or 

even local conditions that it is not suitable for international comparisons. However, the 

women’s right movement in favor of improving the legal position of women and children in 

civil law, especially family law, has already proved in numerous European countries and in the 

United States at the end of the 19th century that this quite common opinion has not been 

accurate at all. It is through the comparative method that women and, for example in England, 

France and Germany also some men supporting them, justified women’s demands for civil law 

reform, each time indicating – especially for women who were married and children with 

extramarital relationships – more favorable foreign provisions in other European countries or 

other federal states in the US. The fact is that women, especially in marital relationships, have 

been treated for a long time in almost all civil law orders on an equal footing with children, and 

not enough – in England, up to the mid-nineteenth century, after marriage, legally even 

“ceased” to exist legally (theory of “one person in law “). Due to the ban on admitting women 

to study law at the university until the beginning of the 20th century, protagonists of the reform 

movement had to learn as a “self-didactic” in the comprehensive area of civil law. As a result, 

detailed drafts for law reforms were developed within the framework of the women’s 

movement, eg. in the field of property law, for a given national legislator. To be sure these 

legislative projects in Western Europe were taken into account only in the second half of the 

twentieth century, but at the end of the nineteenth century already began transnational and 

transatlantic professional cooperation of women’s NGOs under the patronage of the 

International Council of Women (ICW) founded in 1888 in Washington. All this is the subject 

in the Introduction, [in:] Stephan Meder / Christoph-Eric Mecke (ed.), Family Law in Early 

Women's Rights Debates. Western Europe and the United States in 19th and early 20th 

centuries, Köln / Weimar / Berlin 2013, pp. 11-20, and much more extensively encompassing 

more than one hundred pages in Einführung: Familienrechtspolitische Reformforderungen der 

Frauenrechtsbewegungen in Westeuropa und den USA im langen 19. Jahrhundert [= 
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Introduction to the subject: Legal and political demands of women’s movements postulating 

family law reforms in the countries of Western Europe and in the United States in the ‘long 

nineteenth century’] to the collective volume Reformforderungen zum Familienrecht 

international. Band 1: Westeuropa und die USA 1830-1914 [= Requests for family law reforms 

in an international context. Volume 1: Western Europe and the United States 1830-1914], Köln 

/ Weimar / Wien 2015, pp. 11-105. It should be noted that this last work, due to its volume, 

could be a separate monograph and has been even so qualified („livre en soi”) in the review of 

the monograph by Leila Scheuch in: Revue de l’Institut français d’histoire en Allemagne 

(IFHA) 2017, mis en ligne le 1 février 2017, p. 2 (URL: http://ifha.revues.org/8664). 

With a quite different aspect of the history of family law in the 19th century deals the 

publication Otto Gradenwitz’ Berliner Familienrechtsvorlesung von 1892. Nach einer 

Mitschrift von Salvatore Riccobono im Kontext von Spätpandektistik und Familienrechtspolitik 

am Vorabend des BGB [= Berlin lecture on family law by Otto Gradenwitz from 1892. Based 

on handwritten notes of Salvatore Riccobono in the context of the late period of pandectics and 

political discussions on the subject of family law at the eve of the introduction of the German 

code of civil law], [in:] Riccobono und die Entwicklung der Interpolationenkritik. 

Methodentransfer unter europäischen Juristen im späten 19. Jahrhundert. Riccobono e gli 

sviluppi della critica interpolazionistica. Circolazione di modelli e metodi fra giuristi europei 

nel tardo Ottocento [= Riccobono and the development of criticism by interpolation. Method 

transfer among European lawyers in the late 19th century century], Tübingen 2018, pp. 157-

213. This work is based on handwritten notes of the later famous Italian Romanist Salvatore 

Riccobono (1864-1958), which were recently found in the private property of his family in 

Palerm in Sicily. The young Riccobono stayed in 1892 during his postgraduate studies in 

Germany and attended the lectures of an also young German romanist and specialist in 

interpolation in the corpus iuris civilis – Otto Gradenwitz (1860-1935). The academic career of 

Gradenwitz, a highly talented student of Theodor Mommsen, was in Germany after his 

habilitation in 1888, despite the support of the promoter and other famous romanists, such as 

Ernst Immanuel Bekker, for a long time suspended due to his Jewish origins. That is why 

Gradenwitz lectured in the summer of 1892, still without a tenure at the University of Berlin, 

on a for him atypical topic of pandestic family law. The first goal of the publication was first to 

decipher and complete the quick-written notes of Riccobono in German and Italian, so that, step 

by step, it could be reconstructed the authentic text that allowed to assess Gradenwitz’s lecture 

in terms of its content. The work then analyzed the entire lecture in the context of the pandektics 

discussions in the late nineteenth century and of the political discussions a few years before the 
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completion of elaborating the German codification of civil law in the light of the case-law of 

the German Supreme Court (“Reichsgericht”). The analysis of the lecture held by Gradenwitz, 

who in addition to his postdoctoral thesis on the Roman Senatusconsultum Velleianum did not 

publish much about the legal position of women, shows Gradenwitz’s position in three 

important fields of family law at the time, in the field of matrimonial property law, especially 

in the matter of dowry (dos) and in the field of parental or paternal authority (patria potestas), 

as well as in the field of legal protection by the curator (cura and tutela). 

During the described studies of the contemporary pandetistics in the field of family law, 

it turned out that Roman family law played a much greater role in the civil law of the nineteenth 

century than it was assumed until now. In professional literature, Roman family law was 

presented – insofar still rightly – as an exception to the modern reception of Roman law in 

Germany. In comparison with other areas of civil law, family law had indeed become to the 

smallest extent subsidiary law and was largely replaced in legal practice by local Germanic 

laws. However, as it turns out, it does not correspond to the reality concluded from the fact that 

Roman law was rarely applied by German courts, that this part of Roman law was of less 

importance for legal education at the universities and for the reasoning of sentences by German 

courts in 19th century. Even the initial comparison of lectures at the faculties for law of major 

German universities, for example in Heidelberg, Leipzig or Göttingen, allows us to state that 

Roman family law – despite its non-use – dominated all lectures on family law at German 

universities. Not only that, even in the case law of the German Supreme Court, Roman law was 

a permanent model for family law, even though local law was applied in the particular case. 

Making reference to Roman law in both science and jurisprudence in this area of law is so 

surprising against the background of existing professional literature that it still requires a 

systematic examination regardless of the above-mentioned Gradenwitz’ lecture. 

c) Today’s family law 

The current solutions in family law systems in the European comparison belong to the 

next scope of my research activities. One of the main threads is the current system of 

matrimonial property law. In the face of the ever shorter duration of many marriages and the 

increasing fact of subsequent marriages of divorced partners, the division of assets acquired 

during one marriage is becoming more and more valid and controversial. However, not only 

the growing frequency of divorces, but also social changes and European legal harmonization 

require a fundamental rethinking of various models of property law regimes. In addition, there 

are more and more marriages in European countries with an “international” element, either 
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because of the origin of the spouses from different countries or because of the migration of both 

partners abroad. This is the subject of the article Güterrechtliche Grundsatzfragen. Zur 

Legitimation und Dogmatik güterrechtlicher Teilhabe im Zeichen gesellschaftlichen Wandels 

und europäischer Harmonisierungsbestrebungen [= Essential issues in the matrimonial 

property law. Legitimation and dogmatics of mutual participation in the context of social 

changes and European harmonization of law] [in:] Archiv für die civilistische Praxis, vol. 211, 

2011, pp. 886-929). It should be noted here that the magazine “Archiv für die civilistische 

Praxis” [“AcP” = “Archive for the civil law practise”], founded in 1818, is the oldest issued 

until today law review dealing with civil law in Germany. It is of such high ranking that almost 

exclusively articles of habilitated legal scholars are there accepted for publication. The 

acceptance of the aforementioned article, including more than 40 pages, by the editors of this 

journal was therefore an exceptional recognition. 

An additional special problem is also associated with the matrimonial property law in 

Germany. The statutory matrimonial property system has been in Germany since 1958, named 

the property regime of the community of accrued gains (“Zugewinngemeinschaft”), which 

consists – paradoxically – of permanent property separation during the marriage and a 

compensation of disproportional gains of assets only after the dissolution of the marriage. Such 

matrimonial property system has, like any matrimonial model, its advantages and 

disadvantages. Undoubtedly, one of the drawbacks of the whole matrimonial property law in 

German civil law is the fact that until today does not exist a very choice, even though, by way 

of a separate matrimonial property agreement, the couple can withdraw from the statutory 

property regime. This issue is dealt with in the extensive chapter Zwölf Thesen zu einem 

künftigen Güterrecht in Deutschland [= Twelve theses on the future property law of spouses in 

Germany], contained in the volume published by Gerd Brudermüller / Barbara Dauner-Lieb / 

Stephan Meder (ed.), Wer hat Angst vor der Errungenschaftsgemeinschaft? Auf dem Weg zu 

einem partnerschaftlichen Güterrecht – Schlussfolgerungen aus dem 1. Gleichstellungsbericht 

[der Bundesregierung] [= Who is afraid of matrinonial property community? On the way to a 

matrimonial property law on the basis of partnership – conclusions based on the first report 

(of the German federal government) on the equal treatment of men and women], Göttingen 

2013, pp. 111-185. This work analyzes the matrimonial property regime currently binding in 

Germany with all possible modifications by contract in terms of key criteria in the light of 

matrimonial property regimes in other European countries, including Poland. The scientific 

analysis allowed to formulate in the article twelve, in detail, also substantiated theses of possible 

future property regime in Germany for the duration of the marriage modeled on the principles 
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of the Polish and French model of common property during the marriage. Both the article and 

the entire collective volume published by well-known specialists in the field of family law had 

not only a purely scientific purpose. The intention of the publication was also to encourage the 

German government to draft a bill to thoroughly reform the matrimonial property regime in 

Germany. As a result of personnel changes in the German Ministry of Family Affairs, this 

grassroots initiative on the part of experts has been postponed in the political sphere, but the 

problem remains to be resolved. First of all, according to scientifically representative surveys, 

the vast majority of spouses in Germany do not even understand the general principles of the 

statutory matrimonial system: for example, after twenty years of marriage – as it turns out from 

social inquiries – up to 94% of the female spouses think wrongly that they live with their 

husband in a system of common property. At the same time, the German legislature allows itself 

to keep in the German civil code 113 provisions on the total matrimonial property community 

(§§ 1405 to 1518), which are practically in effect “dead” regulations, because this alternative 

system of the total marital property community has almost never been elected for several years. 

It is not chosen by contract between spouses, because it abuses the principles of solidarity 

between spouses. In the current form of the regulations, which mostly come from 1900, it is not 

possible, for example, to exclude spouses from third parties by mutual civil liability, for the 

debts of the spouse incurred in the period before the marriage. What is needed is a new balance 

between the principle of matrimonial solidarity and the principle of individuality. Dealing with 

the justification of the mutual participation in assets and the dimension of this participation 

during the marriage in the context of the legal history and today is the article Legitimation 

güterrechtlicher Teilhabe im Spannungsverhältnis von Solidarität und Individualisierung [= 

Legitimation of the participation in assets by spouses in the light of the deviating principles of 

solidarity and individuality], [in:] Rechtswissenschaft. Zeitschrift für rechtswissenschaftliche 

Forschung [= Science of Law. Journal of Law Research] 2014, pp. 1-26. 

The preparation of an expertise gave birth to the idea of transforming it into a 

monograph on parental authority in six European countries, including Germany and Poland. 

This most recent monograph is entitled Gemeinsame Elternverantwortung. Eine 

rechtsvergleichende Studie zu den Grundfragen und Problemen beim Elternkonflikt 

getrenntlebender Eltern [= Jointly held parental responsibility. Comparative comparative 

analysis of fundamental questions and problems in the case of conflicts between parents who 

are not living together], Göttingen 2018. The analysis in this book focuses on problems that 

arise in connection with the granting of joint parental authority to parents who divorced or do 

in other circumstances not live together. These situations have been a growing phenomenon in 
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the recent years. On the one hand, it is caused by social changes in all European countries, for 

example due to the significant increase of patchwork families, but on the other hand also by 

legislation and jurisprudence, which, unlike in the past, currently prefer, whenever possible, 

granting or confirming joint parental authority instead of single parental authority of the parent 

who lives with the child. 

d) Other areas of my researches 

Further scopes of my research concern the comparison of the current Polish and German 

law outside the field of family law and the philosophy of law in the 17th and 18th centuries, as 

well as the German history of law in the times of National Socialism in the 20th century. 

The principle of proportionality in law, which belongs to the oldest legal principles, 

from the very beginnings of legal thought in general, is the subject of the article entitled Die 

Bedeutung des Verhältnismäßigkeitsprinzips im Zivilrecht unter besonderer Berücksichtigung 

des deutschen und des polnischen Rechts [= The importance of the principle of proportionality 

in the field of civil law with special in relation to German and Polish law], [in:] Piotr Szymaniec 

(eds.), Principle of proportionality and human and civil rights in the legal systems of EU 

Member States, Wałbrzych 2016, pp. 351-376. The principle of proportionality obtained in 

German law after the Second World War and after the experience of totalitarianism during the 

national socialism a fundamental importance in German legal doctrine and the German 

jurisdiction of public law. The article elaborates that the principle of proportionality has a huge, 

although at first glance less noticeable, meaning also in civil law, both in German and Polish. 

Not accidentally principle of proportionality has been developed in the second half of the 

twentieth century especially in the German legal doctrine of public law and was also adopted 

in foreign constitutional law, such as Spain after the fall of the Franco dictatorship in 1975 and 

in Poland after the fall of communism in 1989. 

Another issue, which is at the beginning of the 21st century of increasing relevance, is 

the question of religious freedom, especially in Western countries with an increasing 

phenomenon of immigration. In Germany, religious freedom has become a fundamental 

political challenge since the Reformation and the split of religious unity in the 16th century, 

and in the 17th century was even the cause of wars with a European dimension. Today the 

situation in Europe is to be sure less “bloody”, but it is even more vague and complicated, 

because the diversity of trends and attitudes towards religion in the societies of many European 

countries today ranges from militant atheism on the one hand to extreme fanaticism under the 

banner of religion on the other hand, and the area between these extremely different approaches 
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is occupied not only by Christian denominations, but also by other religions confessed by 

migrants from outside the Western culture. The issue of how dealing with such a comprehensive 

social situation on the basis of the German constitution and the current case law of the German 

constitutional court is the subject of my extensive article in Polish language: Wolność do religii 

czy wolność od religii? Antagonizm między prawem do swobody wyznawania religii a prawem 

do życia bez niej w świetle zasady neutralności państwa wobec religii w Niemczech [= Freedom 

to the exercise of religion or freedom from religion? Antagonism between the right of freedom 

to confess its religion and the right to live without it in the light of the principle of state 

neutrality towards religion in Germany], [in:] P. Szymaniec (eds.), Dimensions of religious 

freedom in contemporary Europe. Dimensions of Religious Freedom in Contemporary Europe, 

Wałbrzych 2017, pp. 345-385. 

In the field of philosophy and history of law, the subject of my scientific interests has 

extended in the last years to a greater extent to legal thought in the seventeenth century. The 

first results of these studies are two articles about probably the last “universal” scholar Gottfried 

Wilhelm Leibniz and the reception of his legal thought in the nineteenth and twentieth centuries. 

Although Leibniz was a global thinker, even in Germany he is known more as a philosopher, 

mathematician and inventor of a modern binary system, the basis of computer technology. Few 

people know, however, that Leibniz was by profession primarily a double doctor of philosophy 

and law. Throughout his activity, he also emphasized the close relationship between philosophy 

and law, and from the very beginning of his scientific activity (even in his philosophical 

doctoral thesis entitled “De arte combinatoria”) until the end of his life he dealt particularly 

intensively with Roman law. This fact is so far unknown even among German scholars of law, 

because the access to Leibniz’s writings, who wrote a lot, but did not publish much, is often 

difficult, because an increasing number of German legal scholars do not longer understand Latin 

or even French sufficiently, and the work on the historical and critical edition of Leibniz’s entire 

oeuvre has been going on since 1901 and will last even at least until 2055. There it is only little 

known fact that taking Roman law as the basis a line can be traced from the Renaissance 

humanism in 16th and 17th centuries to Leibniz, who referred to the outstanding representatives 

of humanism, such as the Italian theologian Lorenzo Valla, and further from Leibniz to the 

Historical School of Law in the 19th century, which representatives treated Leibniz with good 

reason as their precursor, even though his scientific thought comes from the period of 

rationalism, where Leibniz was an unusual and individual thinker. This today almost forgotten 

reception by the Historical School of Law in 19th century is dealing with the article entitled Die 

Rezeption des Rechtsdenkens von Gottfried Wilhelm Leibniz durch Gustav Hugo (1764-1844) 
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and Rudolf von Jhering (1818-1892) [= Reception of the legal thought of Gottfried Wilhelm 

Leibniz in the oeuvre of Gustav Hugo ( 1764-1844) and Rudolf von Jhering (1818-1892)] in: 

Tilmann Altwicker / Francis Cheneval / Matthias Mahlmann (ed.), Leibniz 'Rechts- und 

Staatsphilosophie [= Philosophy of law and state in the work of Leibniz], Tübingen (Mohr 

Siebeck 2019). I point out, among others, the modification and selectivity of the reception of 

Leibniz’s legal thought by Gustav Hugo, who even – deliberately or not – translated from Latin 

into German language partly erroneously and partly selectively certain key concepts from the 

work of the young Leibniz entitled “Nova methodus discendae docendaeque jurisprudentiae” 

(1667). 

In turn, the attempt to create a false tradition referring to the general philosophy and 

political thought of Leibniz by some German legal scholars under National Socialism concerns 

the article Leibniz und seine Instrumentalisierung durch Juristen in der NS-Zeit [= Leibniz and 

the exploitation of his oeuvre by legal scholars during National Socialism ] in: “Für unser Glück 

oder das Glück anderer”. Vorträge des X. Internationalen Leibniz-Kongresses. Hannover, 18-

23. Juli 2016 [= “For our happiness and for the happiness of others”. Papers at the 10th 

International Congress on Leibniz. Hanover, July 18-23, 2016], volume 2, Hildesheim / Zürich 

/ New York, 2016, pp. 305-318. It seems that the desire to ruthlessly legitimize their ideology 

by referring to a great figure in the history of European philosophy sometimes led even to most 

absurd exploitation of Leibniz’ philosophical thought. Even his philosophical view of the world 

as a harmonious system built by God from monads, that is, from individual spiritual entities, 

has been exploited by some legal scholars to Nazi purposes. 

Also the subject of national socialism, but this time not in connection with the 

unjustified exploitation of foreign thoughts, but in connection with the open propagation of 

authoritarian and racists ideas in the field of law deals with the article in Polish language: 

Helmut Nicolai – niedoszły założyciel „teorii prawa” ruchu narodowosocjalistycznego [= 

Helmut Nicolai – an impeded founder of a “legal theory” of the National Socialist movement], 

in: Studia nad Autorytaryzmem i Totalitaryzmem [= Studies on authoritarianism and 

totalitarianism], 2018. The lawyer Helmut Nicolai belonged before 1933 and even after 1945 

to the faithful followers of Nazism. In the last years of the Weimar Republic he lost his job as 

civil servant because of anti-democratic political convictions. When Hitler took over the power 

in 1933, Nicolai was convinced that finally his “time” had come and that he would create the 

official theory of state and law for the nationalist dictatorship in Germany and that he would 

make a career as the “first lawyer” of the Third Reich. After several publications, however, he 

was dismissed in 1935 and even expelled from the NSDAP party. His mistake was that he did 
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not realize in time that Hitler, who hated lawyers and the law in general, did not intend to create 

an authoritarian state with the tools of law, but a completely unlawful and unlimited personal 

power only according to his own arbitrary will of the so called leader (“Führerwille”). 

Already in 2016, an encyclopaedia article in English language on “Jurisprudence of 

Interests” has been accepted for printing after a peer review by the editors of the Encyclopedia 

of the Philosophy of Law and Social Philosophy. The article is dealing with the so called “school 

of jurisprudence of interests” (“Interessenjurisprudenz”), a legal methodology founded in the 

beginning of the 20th century. The article deals with the genesis of this methodology, which 

namely bases on a completely new look at the law as a result of antagonistic social interests 

emerging in the second half of the nineteenth century and further analyzes the development of 

this legal thinking until 1933. It also shows the lack of resilience of its main representatives, 

such as Philipp Heck, with regard of the Nazi ideology. Critical statements of this fact led after 

1945 to the modification of this methodology into the “school of jurisprudence of evaluation” 

(“Wertungsjurisprudenz”). The article will be published by de Gruyter and Springer in 2019. 

 

 


