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 The subject of this dissertation is the regulation of the two contractual obligations - the 

mandate and the agency - in the works of Scottish legal writers, which in the course of  17th,

18th and 19th century acquired the position of institutional works and status of the sources of 

Scottish law.  

     Source material, which was the subject of research for the purpose of this dissertation 

includes the Scottish legal treatises belonging to the group of institutional writings which are: 

Institutions of the Law of Scotland (Edinburgh 1681) by James Darlymple, Viscount of Stair, 

Institutes of the Law of Scotland in Civil Rights (Edinburgh 1751-1753) by Andrew 

MacDouall, Lord Bankton, two works by John Erskine of Carnock - Principles of the Law of 

Scotland (Edinburgh 1754) and The Institute of the Law of Scotland (Edinburgh 1773), as well 

as two works by George Joseph Bell - Commentaries of the Laws of Scotland in the Relation 

to Mercantile and Maritime Law, Moveable and Heritable Rights and Bankruptcy (Edinburgh 

1810) and Principles of the Law of Scotland (Edinburgh 1829). The nature of references in the 

text of institutional writings required additional analysis of excerpts from Justinian 

compilation and nearly 150 court decisions, the most of them issued by the Scottish supreme 

court for civil cases - the Court of Session. 

  The main aim of this work is a comparison of two basic legal structures which serve to 

achieve the idea of representation of one person by another one, and which were developed by 

the two leading legal traditions - the Anglo-Saxon common law and the continental legal 

jurisprudence, based on Roman law. The research field of this dissertation is the Scottish 

system of private law, which is an example of a mixed jurisdiction, in which, on the different 

stages of development, were created provisions both in terms of mandate and agency. 



Analysis of how both contracts influence each other allows us to observe how the natural 

harmonization of the regulation of such different origin was reached, which seems to be 

relevant in the context of the efforts to unify private law in the European Union. 

 During the study of these two contracts the necessity to phase two specific research 

questions emerged. The first one is question about the principle of hybridity — could it be 

attributed only to a entire legal system or branch of it, or could be a feature of a singular legal 

institution. The second question is about characteristic of mandate and agency contracts either 

as a institution of civil law or institution of commercial law. This issue is important because 

Article XVIII of the Treaty of Union of 1707 between Scotland and England, which formed 

the United Kingdom of Great Britain, constituted protection of the Scottish civil law against 

any changes without the Scots` consent. At the same time this article of the treaty called for 

far-reaching unification of English and Scottish commercial law. The answer to this question 

will explain the level of influence of English law in the case of each contractual obligation.  

    This dissertation is divided into five chapters preceded by an introduction and ended 

with summary. Each chapter ends with conclusions, which constitute a synthetic reflection 

concerning the issues, which were described in the chapter.  

  The subject of the first chapter of this dissertation is the analysis of the nature of the 

Scottish legal system. At first, it is necessary to define the features of a mixed legal system, 

which was developed by the international science of law and then to assess if Scottish legal 

system possess these characteristics. A complete presentation of the nature of the Scottish law 

requires taking into consideration an passionate discussions between the two groups of legal 

historians. The first group affirms, as the most important factor, the influence of the Roman 

law on the shape of the solutions adopted in Scottish law while the second group consists of 

apologists of the thesis of the predominant influence of English law on Scottish legal system.  

  The second chapter describes the legal nature of the institutional works as a source of 

law. The main question in this chapter is the question about the factor, which decides about 

the uniqueness of institutional works - internal values of legal treaty or the reverence, that the 

author of the work enjoyed among the judges, practitioners and scholars. This goal was 

archived by the development of the list of institutional writers and their works, as well as the 

description of their lives and characteristics of their works. This last element, which showed 

the unique features of each of the work, such as the sources of inspiration, the frequency of 



references to regulations of the Justinian compilation, works of continental jurisprudence and 

the Scottish and English judicature was also important in provide legal background for 

detailed description of the mandate and agency.  

  The third and fourth chapter are devoted to the contract of mandate. The first one 

shows the mandate from the perspective of the legal framework describing these parts of the 

institutional writings where regulation of mandate can be found, as well an analysis of 

terminology used by institutional writers to describe the mandate. This chapter also includes 

reflections about the structure of this contract, which allowed to determine the initial moment 

of the creation of obligation bond, as well as the final moment of it’s existence. The issues of 

the permissible subject of the mandate and gratuitousness of mandate were considered in this 

chapter. 

 The fourth chapter is an attempt to present relations between the parties of the 

contract. In this context the following subjects were considered: the scope of the authorization 

of mandatary, his obligation to execute the mandate in accordance to the instructions given to 

him by the principal and possibility of substitution in the course of the execution of mandate. 

Discussion about the mandate ends with the description of the liability of the parties.  

  The last chapter shows the process of creation of the agency contract in Scottish law. 

This chapter presents the thesis of the author's dissertation that the moment of the appearance 

of this obligation was caused by the development of the basic framework of the Scottish 

commercial law by George Joseph Bell at the beginning of the 19th century, but the genesis of 

the institution of agency should be rather sought in an obligations of exercitors and institors, 

regulated at the end of the 17th century. The subject of the discussion in this chapter are also 

English solutions existing in the mid-18th century, analogous to the structure of the mandate. 

Observations made by Scot`s eyes, Lord Bankton, provide valuable information about the 

reception of the Anglo-Saxon concept of representation in the period immediately preceding 

the introduction of the institution of the agency into the Scottish legal system. Final 

reflections of this dissertation are devoted to the new institution of Scottish legal system, 

which is agency in its early form, presented on the pages of two works by George Joseph 

Bell.


