



Private International Law part 3 – reading   

Dear Students, 

The paper includes the summary of the main principles laid down in the Brussels I recast regulation (Regulation (EU) No 1215/2012 of the European Parliament and the Council of 12 December 2012on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters).
 (in force since 10 March 2015 repelled the Brussels I Regulation (EU) No 44/2001 of the European Parliament and the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters)
For next class which is due on 23 March please read the summary of the main principles of the Brussels I recast regulation and the text that we studied today (also included below).  
See the ECJ case: the summary of the joined cases C-509/09 and C-161/10 
Brussels I Regulation and the Brussels I recast

The summary based on the publication: Judicial cooperation in civil matters in the European Union A guide for legal practitioners European Commission

2.2.1. Overview

The Brussels I Regulation entered into force on 1 March 2002. It replaced the previous Brussels Convention of 1968 which had the same subject matter and which continues to apply vis-ŕ-vis some overseas territories of certain Member States. The Brussels I Regulation was revised subsequently and a new — ‘recast’ — version of the Regulation was adopted in December 2012 ( 4) which contains a number of significant changes from the original 

2.2.2. The scope of the Brussels I Regulation

The Regulation applies in civil and commercial matters, excluding revenue, customs or administrative matters. It does not apply to certain areas of civil law, such as the status or legal capacity of natural persons, matrimonial matters, wills and succession or bankruptcy. Nor does it apply in relation to matters of maintenance (other than for transitional cases), unlike the original version of Brussels I, since maintenance is now dealt with by the Regulation on that specific subject  8).

2.2.3. The jurisdictional system of the Brussels I Regulation

Brussels I sets out a closed jurisdictional system, assigning jurisdictional competence as between courts of the Member States to resolve cross-border civil and commercial disputes. The competent court within the judicial system of the Member State with jurisdiction under the Regulation is then designated by the domestic rules of civil procedure of the Member State concerned.

Only the jurisdiction rules in Brussels I can apply as between the EU Member States, and certain of the jurisdiction rules of the national law of the Member States are not to be applied as against persons domiciled in a Member State ( 9) though they are still available against non-EU domiciliaries ( 10). These ‘exorbitant’ jurisdiction rules are to be listed in the Official Journal following notification to the Commission ( 11).

( 8) Council Regulation (EC) No 4/2009 of 18 December 2008; dealt with separately in Chapter 7 below.

( 9) See Article 5.

( 10) See Article 6.

( 11) See Article 76. These rules were previously listed in Annex I to the Brussels I Regulation.

Example 2

Company C from Member State 3 has sold a machine to Company D from Member State 4. Company D had submitted an offer to purchase which stated, inter alia, that the purchase was to be subject to Company D’s general sales conditions printed on the reverse side of the offer.

These conditions contained a choice of forum clause establishing the jurisdiction of Court E in Member State 4 for all disputes arising under the contract. Company C accepted the offer in a confirmation letter. After delivery, Company D claims that there are crucial malfunctions in the machine and has brought an action for damages for breach of contract against Company C before Court E. In the proceedings, Company C claims that Court E does not have jurisdiction. It points out that under the laws of Member State 3, a choice of forum clause contained in one party’s general sales conditions is valid only if expressly signed for acceptance by the other party.

According to Article 25(1) of Brussels I parties, regardless of their domicile, can agree that a court or the courts of a Member State shall have jurisdiction to settle any dispute which has arisen or may arise in connection with a particular legal relationship. Such jurisdiction is exclusive, unless the parties have agreed otherwise. In Brussels I the formal validity of a choice of forum clause must be derived exclusively from the Regulation, which provides an autonomous

set of rules. 

These rules have preference over the corresponding rules in the Member States’ national civil procedure laws (cf. further below). Thus Company D will have to show that the form with the general sales conditions conforms to the provisions of Article 25(1) if the argument as to the exclusive jurisdiction of Court E is to prevail.

2.2.3.1. The basic rule: jurisdiction of the court of the defendant’s domicile

The basic jurisdiction rule, according to Article 4 of Brussels I, is that, for persons domiciled in the territory of a Member State, jurisdiction is exercised by the courts of the Member State in which the defendant is domiciled, regardless of his or her nationality. Domicile is determined in accordance with the domestic law of the Member State where the court has been seised. In the case of legal persons or firms, their domicile is determined by the country where they have their statutory seat, central administration or principal place of business. If the defendant is not domiciled in a Member State,

Article 6 of the Regulation states that the jurisdiction of the courts of each Member State will be determined by national law, subject to the ‘protective’ jurisdiction rules for consumers in Article 18 and employees in Article 21 and the rules for exclusive jurisdiction and prorogation of jurisdiction in Articles 24 and 25 respectively.

2.2.3.2. Alternative and special rules of jurisdiction

Articles 7 to 9 of the Regulation contain rules of special jurisdiction alternative to the general rule in Article 4. Some of these rules enable the plaintiff to choose whether to commence proceedings in the courts of the Member State of the defendant’s domicile or in courts of another Member State having a special jurisdictional basis. In practice, the most important special jurisdiction is contained in Article 7(1), which involves matters relating to contract, other than contracts of employment or insurance or with consumers. International jurisdiction over the cause of action lies with the courts of the place of performance of the obligation in question under the contract. In the case of the two contract types found most frequently in European cross-border practice, the place of performance covers all obligations arising out of the same contract. Unless otherwise agreed, in the case of the sale of goods the place of performance of the obligation is the place in a Member State where, under the contract, the goods were delivered or should have been delivered, and in the case of the provision of services, the place where, under the contract, the services were provided or should have been provided.

Article 7 provides further special rules of jurisdiction over several special matters, like for example, matters relating to civil claims for damages or restitution or as regards disputes arising out of the operations of a branch, agency or other establishment ( 12). Article 7(2) which covers jurisdiction over matters relating to delict and tort has assumed increasing importance. Claims in matters relating to tort, delict or quasi-delict may be raised in the courts of the place where the harmful event occurred or may occur. The European Court of Justice has established that this is the place where the

damage occurs or, alternatively, the place where the damaging action was carried out or produced.

(12) Article 5.2 of the Regulation 44/2001 previously contained a rule of special jurisdiction in matters relating to maintenance; since the Maintenance Regulation came into application on 18 June 2011 the jurisdiction rules in that instrument apply.

Apart from jurisdiction derived from other provisions of the Brussels I Regulation, a court of a Member State before which a defendant enters an appearance will be regarded as having jurisdiction, by virtue of Article 26. This does not apply where appearance was entered to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 24. This rule is important in practice as it forces the defendant to be sure of the jurisdiction of the court before entering an appearance. Once accepted, the jurisdiction cannot be rescinded and the courts’ jurisdiction is conclusively established. The Brussels I recast adds an important safeguard in relation to this rule to the effect that in relation to insurance, employment and consumer contracts where the defendant is, as the case may be, an insured, policy holder or beneficiary of an insurance contract, injured party, employee or a consumer, appearance will not constitute acceptance by such a defendant of the jurisdictional competence of the court unless the court seised ensures that the defendant is informed of their right to contest the jurisdiction of the court and of the consequences of entering or not entering an appearance ( 23). ( 23) See Article 26(2) of the Brussels I recast.
2.2.3.4. Special rules regarding matters relating to insurance, consumer contracts and individual contracts of employment

Special rules are laid down regarding matters relating to insurance, consumer contracts and individual contracts of employment. The policy underpinning these contracts is distinguished by the perceived need to protect the weaker party, deemed for this purpose to be the insured, the consumer or the employee. Brussels I provides special rules in these cases with the aim of making a more convenient forum available to the weaker party deemed worthy of protection. In most situations such a party can sue in the court of their domicile and can only be sued there.

Under Article 18(1) of Brussels I a consumer may bring proceedings against the other party to a contract either in the courts of the Member State in which that party is domiciled or in the courts for the place where the consumer is domiciled. Article 17(1)(c) provides that this choice is open to the consumer if the contract has been concluded with a person who pursues commercial or professional activities in the Member State of the consumer’s domicile or, by any means, directs such activities to that Member State or to several States including that Member State, and that the contract falls within the scope of such activities. As this rule cannot be departed from by an agreement made previously to the arising of the dispute according to Article 17 and since the bookseller had a website set up particularly to attract customers in Member State 1, it was directing its commercial activities to the Member State of Mrs A’s domicile so she can sue the bookseller before the court which is competent in her own place of domicile ( 24).

( 24) This issue has been the subject of case law of the European Court of Justice which has suggested some of the elements which need to be in place to establish that activities are directed into a Member State via a website. These include the use of a language of the Member State in question which is different from that of the business, the quotation of prices in a currency specific to that State, indication of directions from one or more Member States to the premises of the business concerned where the services involved are to be provided, the use of a top-level domain name other than that of the State where the trader is established and the mention of an international clientele composed of persons domiciled in various Member States are some of the factual indicators which can establish the intention to direct business to the Member State of the consumer. See the conjoined cases Pammer v Reederei Karl Schlüter GmbH & Co KG (C 585/08) and Hotel Alpenhof GesmbH v Oliver Heller (C 144/09).

Example 3

Mrs A, a resident in Member State 1, orders a book from an internet bookseller and pays the price of €26.80 in advance. The book never arrives. Mrs A has found out that the internet bookseller is a company domiciled in Member State 2. She decides to take legal action and asks where this must be brought. The bookseller claims that his general sales conditions establish the jurisdiction of the courts of Member State 2.

2.2.3.5. Exclusive jurisdiction

Article 24 of Brussels I Regulation lists circumstances that warrant exclusive jurisdiction where there is a presumption of a particularly close connection to the courts of a particular Member State or where there is special need for legal certainty. These include, inter alia, proceedings which have as their object rights in rem in immovable property or tenancies of immovable property or proceedings concerned with the registration or validity of patents or other industrial property rights. In all cases listed in Article 24, actions are barred from being brought before other courts, such as the court of the defendant’s domicile or any other court, which the parties may have agreed on in a choice of forum clause ( 25). ( 25) See Article 27.
Preliminary Remarks  - Jurisdiction and applicable law 

Based on the following publications: 

J.J Fawcett, P. Torremans, Intellectual Property and Private International Law, Clarendon Press Oxford 2011. 
Judicial cooperation in civil matters in the European Union A guide for legal practitioners European Commission

1. In a case involving a foreign element the first thing that a court has to decide is whether it has jurisdiction. This refers to “the question of whether an English/French/Russian court will hear and determine an issue upon which its decision is sought’. 

2. The jurisdiction of courts in Member States of the European Union is complicated by the fact that there are two different sets of jurisdictional rules. The first is EC/EU rules, the source of which is the Brussels I recast (Regulation (EU) No 1215/2012 of the European Parliament and the Council of 12 December 2012on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters).
 

The second is the traditional domestic rules on jurisdiction (codified in the Polish Civil Procedure Code or the Czech Private International Law Act) which generally will apply in the situation where the Brussels regulation does not apply. 

Special position of Denmark, Ireland and the United Kingdom

When applying European private international law instruments, legal practitioners have to bear in mind that not all instruments apply to all Member States. Denmark, Ireland and the United Kingdom have special arrangements under the Treaty with respect to legislation adopted in the area of civil justice. Denmark does not take part in the adoption of any instruments in this area and is not bound by any of them. 

Nonetheless, a number of instruments have been extended to Denmark by way of a bilateral agreement with the EU. The United Kingdom and Ireland have the right to choose whether to take part in the adoption of legislative instruments in this area and are only bound by an instrument if they have ‘opted in’. So far the UK and Ireland have opted in to most although not all of the legislative acts in the area of civil and commercial matters. The UK and Ireland did not opt into the adoption of the Regulation on Succession for example When applying a legislative instrument in this area it is advisable to check whether that instrument applies also to either or both of these Member States and to what extent Denmark may have agreed to participate. 

In order to determine whether a court has a jurisdiction three basic issues are to be identified: 

First, whether there is a basis of jurisdiction. Secondly, whether, even though there is a basis of jurisdiction, the court will decline to exercise that jurisdiction. This may involve the exercise of a discretionary power for example, forum non conveniens. 

Thirdly, whether there is a subject matter limitation in relation to jurisdiction. 

Under the general rule a EU citizen has a right to initiate legal proceedings in the courts of the Member State where the defendant resides, or where the company is based, should hear the case, but there are exceptions.

The jurisdiction rules in Brussels I recast are the same in all Member States. Each judgment rendered under this Regulation in one Member State receives equal recognition and enforcement in all other Member States concerned. Separately, provisions in the European Union establishing unified rules on applicable law ensure that courts and tribunals decide which law governs legal relationships in relation to the various subject matters by applying the same rules. 

Example 1 where the Brussels I recast regulation applies: 

Company A based in Member State 1 enters into a contract with trade fair organiser Company B, whose central administration lies in Member State 2, in terms of which Company A books 500 square meters of exhibition space and corresponding services for an agreed price at a three-day trade fair in Member State 2, in which it plans participation as an exhibitor. Five days before the start of the fair, Company A is informed by its main client that it cannot participate in this fair. Company A therefore cancels its reservation with Company B. Due to the late notice, Company B is unable to rent the 500 square meters of exhibition space to another exhibitor and demands payment from Company A of the agreed contract price. Company A refuses to pay. Company B wishes to proceed against Company A and asks how and where it should do so to best advantage of its interests. 

The relevant jurisdictional rules are as follows: Brussels I recast regulation

General provisions  Article 4 

Subject to this Regulation, persons domiciled in a Member State shall, whatever their nationality, be sued in the courts of that Member State. 

Special jurisdiction Article 7 

A person domiciled in a Member State may be sued in another Member State: 

(1) (a) in matters relating to a contract, in the courts for the place of performance of the obligation in question; 

(b) for the purpose of this provision and unless otherwise agreed, the place of performance of the obligation in question shall be:

— in the case of the sale of goods, the place in a Member State where, under the contract, the goods were delivered or should have been delivered, 

— in the case of the provision of services, the place in a Member State where, under the contract, the services were provided or should have been provided;

Comment: 

By applying the jurisdiction rules provided in the Brussels I recast regulation Company B can choose between two alternative ways of proceeding: firstly - it can take legal action before the court which has jurisdiction over Company A’s place of business in Member State 1. According to the general rule, at present in Article 4, action can be brought before the court of the defendant’s place of business. Alternatively Company B may prefer to proceed before the court in its own Member State 2, which has jurisdiction under Article 7(1)(b) of Regulation Brussels I recast being the place where the contractual services were to be performed. A favourable judgment obtained from the court in Member State 2 would be recognised and could, in relatively simple proceedings, be made enforceable in any Member State where Company A holds assets according to the rules on recognition and enforcement under the Brussels I recast.

3. APPLICABLE LAW 

If a court decides that it possesses jurisdiction, then the next thing that it has to decide is the law applicable s to that  case, ie. which State’s law governs. Private international law involves a two stage process: jurisdictional stage has to be gone through. A finding as to applicable law is reached at the jurisdictional stage of the process.      

In order to determine whether English substantive law  or Swiss law as a foreign law applies, resort has to be made to the choice of law rules (interchangeably used conflict of laws rules, though the term choice of law is more frequently used in common law states  (e.g. UK, USA, Australia). The function of these rules is to determine which law will apply.  

Conflict of laws rules are different depending on a category (e.g. a contract, a tort, property, succession or capacity) and a connecting factor (e.g. nationality, place of habitual residence, the place where a tort was committed or a damage  occurs, the place of the performance of the contract). 

See: EU Case JUDGMENT OF THE COURT (Grand Chamber) 25 October 2011 (Regulation (EC) No 44/2001 – Jurisdiction and the enforcement of judgments in civil and commercial matters – Jurisdiction ‘in matters relating to tort, delict or quasi-delict’ – Directive 2000/31/EC – Publication of information on the internet – Adverse effect on personality rights – Place where the harmful event occurred or may occur – Law applicable to information society services)
� See OJ L 351/1, 20.12.2012; this regulation, which will be referred to in this Guide as the Brussels I recast, will apply as from 10 January 2015; Denmark has given notice that it intends under the agreement it has with the EU, that it should apply the Brussels I recast in relation to the EU
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