



APPLICABLE LAW 

If a court decides that it possesses jurisdiction, then the next thing that it has to decide is the law applicable s to that  case, ie. which State’s law governs. Private international law involves a two stage process: jurisdictional stage has to be gone through. A finding as to applicable law is reached at the jurisdictional stage of the process.      

In order to determine whether English substantive law  or Swiss law as a foreign law applies, resort has to be made to the choice of law rules (interchangeably used conflict of laws rules, though the term choice of law is more frequently used in common law states  (e.g. UK, USA, Australia). The function of these rules is to determine which law will apply.  

Conflict of laws rules are different depending on a category (e.g. a contract, a tort, property, succession or capacity) and a connecting factor (e.g. nationality, place of habitual residence, the place where a tort was committed or a damage  occurs, the place of the performance of the contract). 

5.1. Applicable law
In the internal market the need to ensure that citizens and businesses can determine with certainty which law will apply in relation to the various legal relationships which arise or are created is just as important as is the need to establish the jurisdiction rules in relation to court procedures, if not more so. Every day several millions of transactions are entered into or legal situations arise in which questions of applicable law are actually or potentially present. Every time an individual makes a purchase across a border between two Member States the question arises as to which law applies to that transaction. 
When businesses enter into contracts for the supply of goods or services the question of applicable law is, or should be, a matter of consideration to identify under which law the legal effects of the contract will be determined and therefore to ensure that the parties know what those effects are. If a family goes on holiday to another Member State, and travels by car on a journey through a number of Member States during which journey they are involved, unfortunately, in a road traffic accident caused by the fault of another person, as a result of which they sustain injury and damage to their car and its contents, it is of the utmost importance for them to know under which legal system their resultant claim falls to be evaluated. Therefore, to make the matter more predictable harmonized rules of applicable law replace the rules in the laws of the Member States.

5.2. The Law applicable to contractual obligations — The ‘Rome I’ Regulation

5.2.1. The 1980 Rome Convention and the Rome I Regulation

The first steps to harmonise the rules on applicable law were taken with the negotiation and adoption of the Rome Convention on the law applicable to contractual obligations which was concluded on 19 June 1980. The Convention came into force on 1 April 1991 with ratification by eight Member States. The Convention was later replaced, except as regards Denmark, by the Rome I Regulation which covers the same subject. Therefore, the Convention is still in force as regards the relationship between Denmark and the remaining EU Member States.

The Convention provides harmonised rules on the subject but these were subject to substantive differences on certain points, due in particular to the fact that Member States were able to enter reservations to certain provisions of the Convention. In order to ensure greater uniformity and legal certainty in this area, a Regulation was adopted on 17 June 2008 and applied as from 17 December 2009.

5.2.2. The scope of Rome I

The Regulation applies to contractual obligations in civil and commercial matters. Certain matters are excluded from scope and these include, broadly speaking, all issues relating to Family law and status of individuals, arbitration, company law, trusts and succession and agency. The rules of the Rome I regulation apply exclusively to determine the law applicable in the matters covered by the Regulation even if the law thereby designated is not the law of a Member State.

5.2.3. The principle of party autonomy — and its limitations — Article 3

The primary principle in the Regulation, as in the Convention, is the ‘party autonomy’, which means that the parties to a contract may choose the law which governs the contract. The choice can be of the law applicable to the whole or a part only of the contract. The parties’ choice may be made expressly and demonstrated clearly by the terms of the contract or the circumstances of the case. A previous choice once made can be amended by the parties. If all the elements of the contract apart from the choice of the law are located in a country other than that whose law is chosen, any provisions of the law of that country which cannot be derogated from by agreement can be applied. There are certain types of contract in respect of which the principle of party autonomy is limited and where there are special rules which in most cases limit the choice of law to the law of certain specific countries. These include contracts of carriage, insurance and employment and contracts in which one party is a consumer. Details for the rules for these contracts are given later in this chapter.

5.2.4. The law applicable where no choice has been made — Article 4

If the parties have not made an explicit choice of applicable law, the Regulation provides rules as to which law will apply in the case of certain specific types of contract. The basic principle behind these rules is that the contract should be governed by the law of the country with which the contract has a close connection. 

For certain specific types of contract these rules are as set out in the following table:

Type of Contract


Law applicable
Sale of goods: 
law of the country of the habitual residence of the seller

Provision of services: 
law of the country of the habitual residence of the service provider

Franchise contract: 
law of the country of the habitual residence of the franchisee

Distribution contract: 
law of the country of the habitual residence of the distributor 

Right in rem in immovable property or 
tenancy of immovable property: 
law of the country where the property is situated; • however where the contract is a short-term tenancy, law of the landlord’s habitual residence if the same as the tenant’s where the tenant is a natural person 

Contract for the sale of goods by auction: 
law of the country where the auction takes place if determinable

Certain types of contract concluded within a multilateral system for the buying and selling of interests in financial instruments 
law governing the multilateral system within which the contract has been concluded if the system is governed by one single law
For contracts which are not in these categories, or which would be covered by more than one, the contract is governed by the law of the country of habitual residence of the party whose performance is characteristic of the contract.

Close connection

If a contract is more closely connected with a country other than one which would be indicated by these rules then the law of that other country applies. 

Finally if the law applicable cannot be determined by applying these rules the law of the country with which it is most closely connected shall apply. 

Example 

In the case in Example 1 concerning a contract for exhibition space with a trade fair organiser, Company B, cancelled by Company A five days before the trade fair concerned was due to open (see Example 1 in the footnote )
 Company B would like to be sure that the contract with A is governed by the rules in the law of its own country of Habitual Residence, that is of State 2. Trade fair organisers usually stipulate in their general trade fair conditions that contracts with exhibitors are to be governed by the laws of the State where the organiser concerned has its place of business. 
The Rome I Regulation, (like the Rome Convention 1980 that was repelled by the Rome I regulation), establishes the principle of party autonomy conferring on the parties the freedom to choose the law to be applied to a contract: see Article 3(1) If in the contract between A and B the parties have made a choice of the law of State 2, the habitual residence of B, then that law will govern the contract. If no choice has been made it is necessary to fall back on the ‘default’ rules in the Regulation to find out the rule which might determine the applicable law in the absence of choice of law. To do this it is necessary to characterise the contract since if it were to fall into one of the categories stated in Article 4 then the applicable law would be such as is indicated in that Article. Of the different contracts mentioned in the Article it is likely that the one which comes nearest to the rent of exhibition space at a trade fair is that in Article 4(1)(b), the provision of services. If that is so, and that will depend on the terms of the contract, then the applicable law in the absence of choice will be that of the habitual residence of the service provider, namely the country of Company B, again State 2. If the contract cannot be characterised thus then the further fall-back is to the law of the country of the habitual residence of the party whose performance of the contract is the most characteristic. It is likely that that would be found to be the law of State 2 again since the rent of exhibition space and related trade fair services which were to have been provided by Company B were most characteristic of the contract.

This is obviously different from Company A’s obligation to pay, which is an obligation of a most general kind. Therefore on this basis the law applicable to the contract would be again the law of Member State 2, being the country where Company B has its central administration and is therefore habitually resident following the rule in Article 19(1) of the Regulation.

5.2.5. Special rules and protective rules for the weaker party — Articles 5 to 8

There are special rules which cover contracts of carriage of goods and passengers and contracts such as those involving consumers, holders of insurance policies and employees under individual employment contracts.

5.2.5.1. Contracts of carriage — Article 5

For contracts of carriage, which often have standard terms and conditions, there is a general rule enabling the applicable law to be chosen but this is different between carriage of goods and carriage of passengers because of the need to respect certain international conventions. For carriage of goods there is an unrestricted possibility to choose the law applicable under the general rules on party autonomy. If no choice is made then the law applicable shall be either the law of the country of the habitual residence of the carrier, where it coincides with that of the consignor; if not it shall be the country where the place of delivery of the goods is situated. For contracts of carriage of passengers the law which can be chosen is restricted to the law of the country where:

• The passenger is habitually resident,

• The carrier is habitually resident,

• The carrier has a place of central administration,

• The place of departure is situated, or

• The place of destination is situated.

If no law is chosen the law of the country of the habitual residence of the passenger shall apply if that is either the place of departure or the place of arrival of the journey. If neither of these applies it shall be the law of the country of the habitual residence of the carrier.

5.2.5.2. Protection of the weaker party

5.2.5.2.1. Consumers — Article 6

A contract between a consumer and a professional, as defined in Article 6(1), is governed by the law of the country where the consumer has their habitual residence, if either the professional carries on business activities there or by any means directs such activities to that country. Any choice of law in a contract between such parties cannot have effect if it would deprive the consumer of protections which would be available if the applicable law was the one of the consumer’s habitual residence. These rules do not apply in the case of certain contracts for services provided to the consumer other than in the consumer’s country of habitual residence, contracts of carriage other than package travel, contracts relating to immoveable property other than timeshares and certain financial instruments.
The application of special jurisdictional rules under the Brussels I recast (art. 17-19) for consumer contracts 
Example for the application of special jurisdictional rules under the Brussels I recast (art. 17-19)  
Antonio S., a resident in Member State 1, orders a smartphone from an internet shop and pays the price of €200.00 in advance. The smartphone never arrives. Antonio A has found out that the internet seller is a company domiciled in Member State 2. He decides to take legal action and asks where this must be brought. The bookseller claims that his general sales conditions establish the jurisdiction of the courts of Member State 2.
 
Application of art. 6 Rome I 

Example 1  

In the case of Antonio, who is a resident in Member State 1, and who ordered a smartphone from an internet shop and pays the price of €200.00 in advance but it never arrived, Antonio has found out that the internet seller is a company based in Member State 2. Antonio has decided to take legal action to recover his  money since he has meanwhile bought the phone from another online trader. Apart from the question of jurisdiction,  there arises a question of applicable law because Antonio wishes to take advantage of the special protections afforded to online purchasers in Member State 1 whereby the onus of proof that the goods ordered were delivered falls on the trader not on the consumer.

However, Antonio has now read the small print in the online contract which terms and conditions he had to agree before placing the order and he has seen that it applies the law of Member State 2 which does not have such a protection for consumers. The trader who sales smartphones claims that the general sales conditions cover all sales by the seller including those online and therefore that Mrs A has to prove that the phone was not delivered and not that he has to prove that it was. Mrs A wonders if the regulation can help her in this respect.

Applying the terms of Article 6 to this case the first point is that it is a consumer contract since Antonio is not acting within a trade or profession in buying the book whereas the seller does. Next it can be said that one way or another the  seller is pursuing trading activities within the country of Antonio’s habitual residence or at least directing those activities to that State. That means that by him agreeing the choice of the law of State 2 Mrs A comes within the terms of Article 6(2) under which the choice cannot result in him losing the protections afforded to him by the law in State 1. Since the phone seller is unable to prove delivery of the phone Antonio stands a good chance of being able to obtain an

order for payment recovery.

Further reading on Brussels I  and  Rome I regulations:
M. Bogdan, Concise introduction to EU private international law, 

P. Stone, EU private international law, 

The books are available at the faculty library (the reading room 4th floor) in the building D. 

� Example 1


Company A based in Member State 1 enters into a contract with trade fair organiser Company B, whose central administration lies in Member State 2, in terms of which Company A books 500 square meters of exhibition space and corresponding services for an agreed price at a three-day trade fair in Member State 2, in which it plans participation as an exhibitor. Five days before the start of the fair, Company A is informed by its main client that it cannot participate in this fair. Company A therefore cancels its reservation with Company B. Due to the late notice, Company B is unable to rent the 500 square meters of exhibition space to another exhibitor and demands payment from Company A of the agreed contract price. Company A refuses to pay. Company B wishes to proceed against Company A and asks how and where it should do so to best advantage of its interests.


In situations such as this the European civil procedure rules in civil and commercial matters, which, as regards the jurisdiction of the courts is based essentially on Regulation 44/2001; since 10 January 2015 regulation 1216/2012 Brussels I recast, has brought greater certainty to situations such as this. The jurisdiction rules in Brussels I are the same in all Member States. Each judgment rendered under this Regulation in one Member State receives equal recognition and enforcement in all other Member States concerned. Separately, provisions in the European Union establishing unified rules on applicable law ensure that courts and tribunals decide which law governs legal relationships in relation to the various subject matters by applying the same rules.


By applying the jurisdiction rules in Brussels I Company B can choose between two alternative ways of proceeding: firstly - it can take legal action before the court which has jurisdiction over Company A’s place of business in Member State 1. According to the general rule, at present in Article 4, action can be brought before the court of the defendant’s place of business. 


Alternatively Company B may prefer to proceed before the court in its own Member State 2, which has jurisdiction under Article 7(1)(b) of Regulation Brussels I recast  being the place where the contractual services were to be performed. A favourable judgment obtained from the court in Member State 2 would be recognised and could, in relatively simple proceedings, be made enforceable in any Member State where Company A holds assets. Company B has no cause to worry that these courts may decide the case by applying different rules of applicable law since under the Rome I Regulation, which applies in most of the EU Member States ( 3), the same rules govern which law is applicable


� Under Article 18(1) of Brussels I a consumer may bring proceedings against the other party to a contract either in the courts of the Member State in which that party is domiciled or in the courts for the place where the consumer is domiciled. Article 17(1)(c) provides that this choice is open to the consumer if the contract has been concluded with a person who pursues commercial or professional activities in the Member State of the consumer’s domicile or, by any means, directs such activities to that Member State or to several States including that Member State, and that the contract falls within the scope of such activities. As this rule cannot be departed from by an agreement made previously to the arising of the dispute according to Article 17 and since the bookseller had a website set up particularly to attract customers in Member State 1, it was directing its commercial activities to the Member State of Mrs A’s domicile so she can sue the bookseller before the court which is competent in her own place of domicile.






