
ICJ - Asylum Case (1950) 

Finally, as regarded American international law, Colombia
had not proved the existence, either regionally or locally,
of a constant and uniform practice of unilateral qualification
as a right of the State of refuge and an obligation upon the territorial 
State. The facts submitted to the Court disclosed too
much contradiction and fluctuation to make it possible to discern
therein a usage peculiar to Latin America and accepted
as law.
It therefore followed that Colombia, as the State granting
asylum, was not competent to qualify the nature of the
offence by a unilateral and definitive decision binding on
Peru.

ICJ- Anglo-Norwegian Fisheries Case (1951)

In the light of these considerations, and in the absence of convincing
evidence to the contrary, the Court is bound to hold that
the Norwegian authorities applied their system of delimitation 
consistently
and uninterruptedly from 1869 until the time when the
dispute arose.
From the standpoint of international law, it is now necessary to
consider whether the application of the Norwegian system 
encountered any opposition from foreign States.
Norway has been in a position to argue without any contradiction that 
neither the promulgation of her delimitation Decrees
in 1869 and in 1889, nor their application, gave rise to any
opposition on the part of foreign States. Since, moreover, these
Decrees constitute, as has been shown above, the application of
a well-defined and uniform system, it is indeed this system itself
which would reap the benefit of general toleration, the basis of
an historical consolidation which would make it enforceable as
against au States.



The general toleration of foreign States with regard to the
Norwegian practice is an unchallenged fact. For a period of more
than sixty years the United Kingdom Government itself in no
way contested it. One cannot indeed consider as raising objections
the discussions to which the Lord Roberts incident gave rise in
1911, for the controversy which arose in this connection related
to two questions, that of the four-mile limit, and that of Norwegian
sovereignty over the Varangerfjord, both of which were unconnected
with the position of base-lines. It would appear that it
was only in its Memorandum of July 27th, 1933, that the United
Kingdom made a forma1 and definite protest on this point.
The United Kingdom Government has argued that the Norwegian
system of delimitation was not known to it and that the system 
therefore lacked the notoriety essential to provide the
basis of an historic title enforceable against it. The Court is unable
to accept this view. As a coastal State on the North Sea, greatly
interested in the fisheries in this area, as a maritime Power
traditionally concerned with the law of the sea and concerned
particularly to defend the freedom of the seas, the United Kingdom
could not have been ignorant of the Decree of 1869 which had
at once provoked a request for explanations by the French 
Government.
Nor, knowing of it, could it have been under any misapprehension
as to the significance of its terms, which clearly described
it as constituting the application of a system. The same observation
applies a fortiori to the Decree of 1889 relating to the
delimitation of Romsdal and Nordmore which must have appeared
to the United Kingdom as a reiterated manifestation of the
Norwegian practice. 
…
The Court is thus led to conclude that the method of straight
lines, established in the Norwegian system, was imposed by the
peculiar geography of the Norwegian coast ; that even before the
dispute arose, this method had been consolidated by a constant and
sufficiently long practice, in the face of which the attitude of
governments bears witness to the fact that they did not consider
it to be contrary to international law.



ICJ - Right of Passage over Indian Territory (1960)
With regard to Portugal's claim of a right of passage as formulated by 
it on the basis of local custom, it is objected on behalf of India that no 
local custom could be established between only two States. It is 
difficult to see why the number of States between which a local 
custom may be established on the basis of long practice must 
necessarily be larger than two. The Court sees no reason why long 
continued practice between two States accepted by them as regulating 
their relations should not form the basis of mutual rights
and obligations between the two States.

ICJ - North See Continental Shelf Cases (1969) – par. 60-82

Furthermore, while a very widespread and representative
participation in a convention might show that a conventional
rule had become a general rule of international law, in the
present case the number of ratifications and accessions so far
was hardly sufficient. As regards the time element, although
the passage of only a short period of time was not necessarily
a bar to the formation of a new rule of customary international
law on the basis of what was originally a purely conventional
rule, it was indispensable that State practice during
that period, including that of States whose interests were specially
affected, should have been both extensive and virtually
uniform in the sense of the provision invoked and should
have occurred in such a way as to show a general recognition
that a rule of law was involved. Some cases had been cited
in which the States concerned had agreed to draw or had
drawn the boundaries concerned according to the principle of
equidistance, but there was no evidence that they had so
acted because they had felt legally compelled to draw them in
that way by reason of a rule of customary law. The cases
cited were inconclusive and insufficient evidence of a settled



practice.
The Court consequently concluded that the Geneva Convention
was not in its origins or inception declaratory of a
mandatory rule of customary international law enjoining the
use of the equidistance principle, its subsequent effect had
not been constitutive of such a rule, and State practice up to
date had equally been insufficient for the purpose.

ICJ - Military and Paramilitary Activities in and against 
Nicaragua (Nicaragua v. United States of America) – Merits 
(1986)

The Court therefore finds that Article 51 of the Charter is only 
meaningful on the basis that there is a "natural" or "inherent" right of 
self-defence, and it is hard to see how this can be other than of a 
customary nature, even if its present content has been confirmed and 
influenced by the Charter. Moreover the Charter, having itself 
recognized the existence of this right, does not go on to regulate 
directly all aspects of its content. For example, it does not contain any 
specific rule whereby self-defence would warrant only measures 
which are proportional to the armed attack and necessary to respond to
it, a rule well established in customary international law. Moreover, a 
definition of
the "armed attack" which, if found to exist, authorizes the exercise of 
the "inherent right" of self-defence, is not provided in the Charter, and
is not part of treaty law. It cannot therefore be held that Article 51 is a 
provision which "subsumes and supervenes" customary international 
law. It rather demonstrates that in the field in question, the importance
of which for the present dispute need hardly be stressed. Customary 
international law continues to exist alongside treaty law. The areas 
governed by the two sources of law thus do not overlap exactly, and 
the rules do not have the same content. This could also be 
demonstrated for other subjects, in particular for the principle of non-
intervention.
177. But as observed above (paragraph 175), even if the customary



norm and the treaty norm were to have exactly the same content, this 
would not be a reason for the Court to hold that the incorporation of 
the customary norm into treaty-law must deprive the customary norm 
of its applicability as distinct from that of the treaty norm. The 
existence of identical rules in international treaty law and customary 
law has been clearly recognized by the Court in the North Sea 
Continental Shelf cases. To a large extent, those cases turned on the 
question whether a rule enshrined in a treaty also existed as a 
customary rule, either because the treaty had merely codified the 
custom, or caused it to "crystallize", or because it had influenced its 
subsequent adoption. The Court found that this identity of content in 
treaty law and in customary international law did not exist in the
case of the rule invoked, which appeared in one article of the treaty, 
but did not suggest that such identity was debarred as a matter of 
principle: on the contrary, it considered it to be clear that certain other 
articles of the treaty in question "were . . . regarded as reflecting, or as
crystallizing, received or at least emergent rules of customary 
international law" (I.C.J. Reports 1969, p. 39, para. 63). More 
generally, there are no grounds for holding that when customary 
international law is comprised of rules identical to those of treaty law, 
the latter "supervenes" the former, so that the customary international 
law has no further existence of its own. 
…
Rules which are identical in treaty law and in customary international 
law are also distinguishable by reference to the methods of 
interpretation and application. 
…
Thus, if that rule parallels a rule of customary international law, two 
rules of the same content are subject to separate treatment as regards 
the organs competent to verify their implementation, depending on 
whether they are customary rules or treaty rules. The present dispute 
illustrates this point. 
…
179. It will therefore be clear that customary international law 
continues to exist and to apply, separately from international treaty 
law, even where the two categories of law have an identical content. 
Consequently, in ascertaining the content of the customary 
international law applicable to the present dispute, the Court must 



satisfy itself that the Parties are bound by the customary rules in 
question; but the Court is in no way bound to uphold these rules only 
in so far as they differ from the treaty rules which it is prevented by 
the United States reservation from applying in the present dispute.
…

PCIJ - Lotus Case




