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Furthermore, while a very widespread and representative
participation in a convention might show that a conventional
rule had become a general rule of international law, in the
present case the number of ratifications and accessions so far
was hardly sufficient. As regards the time element, although
the passage of only a short period of time was not necessarily
a bar to the formation of a new rule of customary international
law on the basis of what was originally a purely conventional
rule, it was indispensable that State practice during
that period, including that of States whose interests were specially
affected, should have been both extensive and virtually
uniform in the sense of the provision invoked and should
have occurred in such a way as to show a general recognition
that a rule of law was involved. Some 15 cases had been cited
in which the States concerned had agreed to draw or had
drawn the boundaries concerned according to the principle of
equidistance, but there was no evidence that they had so
acted because they had felt legally compelled to draw them in
that way by reason of a rule of customary law. The cases
cited were inconclusive and insufficient evidence of a settled
practice.

The Court consequently concluded that the Geneva Convention
was not in its origins or inception declaratory of a
mandatory rule of customary international law enjoining the
use of the equidistance principle, its subsequent effect had
not been constitutive of such a rule, and State practice up to
date had equally been insufficient for the purpose.


