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Summary

1 . THE RULE ON EQUAL TREATMENT WITH NATIONALS IS ONE OF THE FUNDAMENTAL LEGAL PROVISIONS OF
THE COMMUNITY .

AS A REFERENCE TO A SET OF LEGISLATIVE PROVISIONS EFFECTIVELY APPLIED BY THE COUNTRY OF
ESTABLISHMENT TO ITS OWN NATIONALS, THIS RULE IS, BY ITS ESSENCE, CAPABLE OF BEING DIRECTLY
INVOKED BY NATIONALS OF ALL THE OTHER MEMBER STATES .

IN LAYING DOWN THAT FREEDOM OF ESTABLISHMENT SHALL BE ATTAINED AT THE END OF THE TRANSITIONAL
PERIOD, ARTICLE 52 THUS PROVIDES AN OBLIGATION TO OBTAIN A PRECISE RESULT, THE FULFILMENT OF
WHICH HAD TO BE MADE EASIER BY, BUT NOT MADE DEPENDENT ON, THE IMPLEMENTATION OF A PROGRAMME
OF PROGRESSIVE MEASURES .

SINCE THE END OF THE TRANSITIONAL PERIOD ARTICLE 52 OF THE TREATY IS A DIRECTLY APPLICABLE
PROVISION DESPITE THE ABSENCE, IN A PARTICULAR SPHERE, OF THE DIRECTIVES PRESCRIBED BY ARTICLES
54 ( 2 ) AND 57 ( 1 ) OF THE TREATY .

2 . HAVING REGARD TO THE FUNDAMENTAL CHARACTER OF FREEDOM OF ESTABLISHMENT AND THE RULE ON
EQUAL TREATMENT WITH NATIONALS IN THE SYSTEM OF THE TREATY, THE EXCEPTIONS ALLOWED BY THE
FIRST PARAGRAPH OF ARTICLE 55 CANNOT BE GIVEN A SCOPE WHICH WOULD EXCEED THE OBJECTIVE FOR
WHICH THIS EXEMPTION CLAUSE WAS INSERTED .

THE EXCEPTION TO FREEDOM OF ESTABLISHMENT PROVIDED FOR BY THE FIRST PARAGRAPH OF ARTICLE 55
MUST BE RESTRICTED TO THOSE ACTIVITIES REFERRED TO IN ARTICLE 52 WHICH IN THEMSELVES INVOLVE A
DIRECT AND SPECIFIC CONNEXION WITH THE EXERCISE OF OFFICIAL AUTHORITY; IT IS NOT POSSIBLE TO GIVE
THIS DESCRIPTION, IN THE CONTEXT OF A PROFESSION SUCH AS THAT OF AVOCAT, TO ACTIVITIES SUCH AS
CONSULTATION AND LEGAL ASSISTANCE OR THE REPRESENTATION AND DEFENCE OF PARTIES IN COURT EVEN
IF THE PERFORMANCE OF THESE ACTIVITIES IS COMPULSORY OR THERE IS A LEGAL MONOPOLY IN RESPECT OF
IT .

Parties

IN CASE 2/74

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE CONSEIL D'ETAT, BELGIUM FOR A
PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT COURT BETWEEN

JEAN REYNERS, DOCTEUR EN DROIT, COMPANY MANAGER, RESIDENT AT WOLUWE-SAINT-LAMBERT ( BRUSSELS
), AND

THE BELGIAN STATE, REPRESENTED BY ITS MINISTER OF JUSTICE, INTERVENING PARTY : L'ORDRE NATIONAL
DES AVOCATS DE BELGIQUE,

Subject of the case

ON THE INTERPRETATION OF ARTICLES 52 AND 55 OF THE EEC TREATY WITH REGARD TO THE ROYAL DECREE
OF 24 AUGUST 1970 DEROGATING FROM THE CONDITION OF NATIONALITY PRESCRIBED BY ARTICLE 428 OF
THE CODE JUDICIAIRE RELATING TO THE TITLE AND EXERCISE OF THE PROFESSION OF AVOCAT,

Grounds

1 BY JUDGMENT DATED 21 DECEMBER 1973, FILED AT THE REGISTRY ON 9 JANUARY 1974, THE CONSEIL D'ETAT
OF BELGIUM RAISED TWO QUESTIONS UNDER ARTICLE 177 OF THE EEC TREATY ON THE INTERPRETATION OF
ARTICLES 52 AND 55 OF THE EEC TREATY RELATING TO THE RIGHT OF ESTABLISHMENT IN RELATION TO THE
PRACTICE OF THE PROFESSION OF AVOCAT .

2 THESE QUESTIONS HAD BEEN RAISED IN THE CONTEXT OF AN ACTION BROUGHT BY A DUTCH NATIONAL, THE
HOLDER OF THE LEGAL DIPLOMA GIVING THE RIGHT TO TAKE UP THE PROFESSION OF AVOCAT IN BELGIUM,
WHO HAS BEEN EXCLUDED FROM THAT PROFESSION BY REASON OF HIS NATIONALITY AS A RESULT OF THE
ROYAL DECREE OF 24 AUGUST 1972 RELATING TO THE TITLE AND EXERCISE OF THE PROFESSION OF AVOCAT (
MONITEUR BELGE 1970, P . 9060 ).

ON THE INTERPRETATION OF ARTICLE 52 OF THE EEC TREATY

3 THE CONSEIL D'ETAT INQUIRES WHETHER ARTICLE 52 OF THE EEC TREATY IS, SINCE THE END OF THE
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TRANSITIONAL PERIOD, A 'DIRECTLY APPLICABLE PROVISION' DESPITE THE ABSENCE OF DIRECTIVES AS
PRESCRIBED BY ARTICLES 54 ( 2 ) AND 57 ( 1 ) OF THE TREATY .

4 THE BELGIAN AND IRISH GOVERNMENTS HAVE ARGUED, FOR REASONS LARGELY IN AGREEMENT, THAT
ARTICLE 52 DOES NOT HAVE SUCH AN EFFECT .

5 TAKEN IN THE CONTEXT OF THE CHAPTER ON THE RIGHT OF ESTABLISHMENT, TO WHICH REFERENCE IS
EXPRESSLY MADE BY THE WORDING 'WITHIN THE FRAMEWORK OF THE PROVISIONS SET OUT BELOW', THIS
ARTICLE, IN VIEW OF THE COMPLEXITY OF THE SUBJECT, IS SAID TO CONSTITUTE ONLY THE EXPRESSION OF A
SIMPLE PRINCIPLE, THE IMPLEMENTATION OF WHICH IS NECESSARILY SUBJECT TO A SET OF COMPLEMENTARY
PROVISIONS, BOTH COMMUNITY AND NATIONAL, PROVIDED FOR BY ARTICLES 54 AND 57 .

6 THE FORM CHOSEN BY THE TREATY FOR THESE IMPLEMENTING ACTS - THE ESTABLISHMENT OF A 'GENERAL
PROGRAMME', IMPLEMENTED IN TURN BY A SET OF DIRECTIVES - CONFIRMS, IT IS ARGUED, THAT ARTICLE 52
DOES NOT HAVE A DIRECT EFFECT .

7 IT IS NOT FOR THE COURTS TO EXERCISE A DISCRETIONARY POWER RESERVED TO THE LEGISLATIVE
INSTITUTIONS OF THE COMMUNITY AND THE MEMBER STATES .

8 THIS ARGUMENT IS SUPPORTED IN SUBSTANCE BY THE BRITISH AND LUXEMBOURG GOVERNMENTS, AS WELL
AS BY THE ORDRE NATIONAL DES AVOCATS DE BELGIQUE, THE INTERVENING PARTY IN THE MAIN ACTION .

9 THE PLAINTIFF IN THE MAIN ACTION, FOR HIS PART, STATES THAT ALL THAT IS IN QUESTION IN HIS CASE IS
A DISCRIMINATION BASED ON NATIONALITY BY REASON OF THE FACT THAT HE IS SUBJECT TO CONDITIONS OF
ADMISSION TO THE PROFESSION OF AVOCAT WHICH ARE NOT APPLICABLE TO BELGIAN NATIONALS .

10 IN THIS RESPECT ( HE SUBMITS ) ARTICLE 52 IS A CLEAR AND COMPLETE PROVISION, CAPABLE OF
PRODUCING A DIRECT EFFECT .

11 THE GERMAN GOVERNMENT, SUPPORTED IN SUBSTANCE BY THE DUTCH GOVERNMENT AND CITING THE
JUDGMENT GIVEN BY THIS COURT ON 16 JUNE 1966 IN CASE 57/65, LUETTICKE ( REC . 1966, P . 293 ),
CONSIDERS THAT THE PROVISIONS WHICH IMPOSE ON MEMBER STATES AN OBLIGATION WHICH THEY HAVE TO
FULFIL WITHIN A PARTICULAR PERIOD, BECOME DIRECTLY APPLICABLE WHEN, ON THE EXPIRATION OF THIS
PERIOD, THE OBLIGATION HAS NOT BEEN FULFILLED .

12 AT THE END OF THE TRANSITIONAL PERIOD, THE MEMBER STATES NO LONGER HAVE THE POSSIBILITY OF
MAINTAINING RESTRICTIONS ON THE FREEDOM OF ESTABLISHMENT, SINCE ARTICLE 52 HAS, AS FROM THIS
PERIOD, THE CHARACTER OF A PROVISION WHICH IS COMPLETE IN ITSELF AND LEGALLY PERFECT .

13 IN THESE CIRCUMSTANCES THE 'GENERAL PROGRAMME' AND THE DIRECTIVES PROVIDED FOR BY ARTICLE 54
WERE OF SIGNIFICANCE ONLY DURING THE TRANSITIONAL PERIOD, SINCE THE FREEDOM OF ESTABLISHMENT
WAS FULLY ATTAINED AT THE END OF IT .

14 THE COMMISSION, IN SPITE OF DOUBTS WHICH IT EXPERIENCES ON THE SUBJECT OF THE DIRECT EFFECT
OF THE PROVISION TO BE INTERPRETED - BOTH IN VIEW OF THE REFERENCE BY THE TREATY TO THE 'GENERAL
PROGRAMME' AND TO THE IMPLEMENTING DIRECTIVES AND BY REASON OF THE TENOR OF CERTAIN
LIBERALIZING DIRECTIVES ALREADY TAKEN, WHICH DO NOT ATTAIN IN EVERY RESPECT PERFECT EQUALITY OF
TREATMENT - CONSIDERS, HOWEVER, THAT ARTICLE 52 HAS AT LEAST A PARTIAL DIRECT EFFECT IN SO FAR AS
IT SPECIFICALLY PROHIBITS DISCRIMINATION ON GROUNDS OF NATIONALITY .

15 ARTICLE 7 OF THE TREATY, WHICH FORMS PART OF THE 'PRINCIPLES' OF THE COMMUNITY, PROVIDES THAT
WITHIN THE SCOPE OF APPLICATION OF THE TREATY AND WITHOUT PREJUDICE TO ANY SPECIAL PROVISIONS
CONTAINED THEREIN, 'ANY DISCRIMINATION ON GROUNDS OF NATIONALITY SHALL BE PROHIBITED '.

16 ARTICLE 52 PROVIDES FOR THE IMPLEMENTATION OF THIS GENERAL PROVISION IN THE SPECIAL SPHERE OF
THE RIGHT OF ESTABLISHMENT .

17 THE WORDS 'WITHIN THE FRAMEWORK OF THE PROVISIONS SET OUT BELOW' REFER TO THE CHAPTER
RELATING TO THE RIGHT OF ESTABLISHMENT TAKEN AS A WHOLE AND REQUIRE, IN CONSEQUENCE, TO BE
INTERPRETED IN THIS GENERAL CONTEXT .

18 AFTER HAVING STATED THAT 'RESTRICTIONS ON THE FREEDOM OF ESTABLISHMENT OF NATIONALS OF A
MEMBER STATE IN THE TERRITORY OF ANOTHER MEMBER STATE SHALL BE ABOLISHED BY PROGRESSIVE
STAGES IN THE COURSE OF THE TRANSITIONAL PERIOD', ARTICLE 52 EXPRESSES THE GUIDING PRINCIPLE IN
THE MATTER BY PROVIDING THAT FREEDOM OF ESTABLISHMENT SHALL INCLUDE THE RIGHT TO TAKE UP AND
PURSUE ACTIVITIES AS SELF-EMPLOYED PERSONS 'UNDER THE CONDITIONS LAID DOWN FOR ITS OWN
NATIONALS BY THE LAW OF THE COUNTRY WHERE SUCH ESTABLISHMENT IS EFFECTED '.

19 FOR THE PURPOSE OF ACHIEVING THIS OBJECTIVE BY PROGRESSIVE STAGES DURING THE TRANSITIONAL
PERIOD ARTICLE 54 PROVIDES FOR THE DRAWING UP BY THE COUNCIL OF A 'GENERAL PROGRAMME' AND, FOR
THE IMPLEMENTATION OF THIS PROGRAMME, DIRECTIVES INTENDED TO ATTAIN FREEDOM OF ESTABLISHMENT
IN RESPECT OF THE VARIOUS ACTIVITIES IN QUESTION .

20 BESIDES THESE LIBERALIZING MEASURES, ARTICLE 57 PROVIDES FOR DIRECTIVES INTENDED TO ENSURE
MUTUAL RECOGNITION OF DIPLOMAS, CERTIFICATES AND OTHER EVIDENCE OF FORMAL QUALIFICATIONS AND
IN A GENERAL WAY FOR THE COORDINATION OF LAWS WITH REGARD TO ESTABLISHMENT AND THE PURSUIT
OF ACTIVITIES AS SELF-EMPLOYED PERSONS .

21 IT APPEARS FROM THE ABOVE THAT IN THE SYSTEM OF THE CHAPTER ON THE RIGHT OF ESTABLISHMENT
THE 'GENERAL PROGRAMME' AND THE DIRECTIVES PROVIDED FOR BY THE TREATY ARE INTENDED TO
ACCOMPLISH TWO FUNCTIONS, THE FIRST BEING TO ELIMINATE OBSTACLES IN THE WAY OF ATTAINING
FREEDOM OF ESTABLISHMENT DURING THE TRANSITIONAL PERIOD, THE SECOND BEING TO INTRODUCE INTO
THE LAW OF MEMBER STATES A SET OF PROVISIONS INTENDED TO FACILITATE THE EFFECTIVE EXERCISE OF
THIS FREEDOM FOR THE PURPOSE OF ASSISTING ECONOMIC AND SOCIAL INTERPENETRATION WITHIN THE
COMMUNITY IN THE SPHERE OF ACTIVITIES AS SELF-EMPLOYED PERSONS .

22 THIS SECOND OBJECTIVE IS THE ONE REFERRED TO, FIRST, BY CERTAIN PROVISIONS OF ARTICLE 54 ( 3 ),
RELATING IN PARTICULAR TO COOPERATION BETWEEN THE COMPETENT AUTHORITIES IN THE MEMBER STATES
AND ADJUSTMENT OF ADMINISTRATIVE PROCEDURES AND PRACTICES, AND, SECONDLY, BY THE SET OF
PROVISIONS IN ARTICLE 57 .

23 THE EFFECT OF THE PROVISIONS OF ARTICLE 52 MUST BE DECIDED WITHIN THE FRAMEWORK OF THIS
SYSTEM .

24 THE RULE ON EQUAL TREATMENT WITH NATIONALS IS ONE OF THE FUNDAMENTAL LEGAL PROVISIONS OF
THE COMMUNITY .

25 AS A REFERENCE TO A SET OF LEGISLATIVE PROVISIONS EFFECTIVELY APPLIED BY THE COUNTRY OF
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ESTABLISHMENT TO ITS OWN NATIONALS, THIS RULE IS, BY ITS ESSENCE, CAPABLE OF BEING DIRECTLY
INVOKED BY NATIONALS OF ALL THE OTHER MEMBER STATES .

26 IN LAYING DOWN THAT FREEDOM OF ESTABLISHMENT SHALL BE ATTAINED AT THE END OF THE
TRANSITIONAL PERIOD, ARTICLE 52 THUS IMPOSES AN OBLIGATION TO ATTAIN A PRECISE RESULT, THE
FULFILMENT OF WHICH HAD TO BE MADE EASIER BY, BUT NOT MADE DEPENDENT ON, THE IMPLEMENTATION
OF A PROGRAMME OF PROGRESSIVE MEASURES .

27 THE FACT THAT THIS PROGRESSION HAS NOT BEEN ADHERED TO LEAVES THE OBLIGATION ITSELF INTACT
BEYOND THE END OF THE PERIOD PROVIDED FOR ITS FULFILMENT .

28 THIS INTERPRETATION IS IN ACCORDANCE WITH ARTICLE 8 ( 7 ) OF THE TREATY, ACCORDING TO WHICH
THE EXPIRY OF THE TRANSITIONAL PERIOD SHALL CONSTITUTE THE LATEST DATE BY WHICH ALL THE RULES
LAID DOWN MUST ENTER INTO FORCE AND ALL THE MEASURES REQUIRED FOR ESTABLISHING THE COMMON
MARKET MUST BE IMPLEMENTED .

29 IT IS NOT POSSIBLE TO INVOKE AGAINST SUCH AN EFFECT THE FACT THAT THE COUNCIL HAS FAILED TO
ISSUE THE DIRECTIVES PROVIDED FOR BY ARTICLES 54 AND 57 OR THE FACT THAT CERTAIN OF THE
DIRECTIVES ACTUALLY ISSUED HAVE NOT FULLY ATTAINED THE OBJECTIVE OF NON-DISCRIMINATION
REQUIRED BY ARTICLE 52 .

30 AFTER THE EXPIRY OF THE TRANSITIONAL PERIOD THE DIRECTIVES PROVIDED FOR BY THE CHAPTER ON
THE RIGHT OF ESTABLISHMENT HAVE BECOME SUPERFLUOUS WITH REGARD TO IMPLEMENTING THE RULE ON
NATIONALITY, SINCE THIS IS HENCEFORTH SANCTIONED BY THE TREATY ITSELF WITH DIRECT EFFECT .

31 THESE DIRECTIVES HAVE HOWEVER NOT LOST ALL INTEREST SINCE THEY PRESERVE AN IMPORTANT SCOPE
IN THE FIELD OF MEASURES INTENDED TO MAKE EASIER THE EFFECTIVE EXERCISE OF THE RIGHT OF FREEDOM
OF ESTABLISHMENT .

32 IT IS RIGHT THEREFORE TO REPLY TO THE QUESTION RAISED THAT, SINCE THE END OF THE TRANSITIONAL
PERIOD, ARTICLE 52 OF THE TREATY IS A DIRECTLY APPLICABLE PROVISION DESPITE THE ABSENCE IN A
PARTICULAR SPHERE, OF THE DIRECTIVES PRESCRIBED BY ARTICLES 54 ( 2 ) AND 57 ( 1 ) OF THE TREATY .

ON THE INTERPRETATION OF ARTICLE 55 OF THE EEC TREATY

33 THE CONSEIL D'ETAT HAS ALSO REQUESTED A DEFINITION OF WHAT IS MEANT IN THE FIRST PARAGRAPH OF
ARTICLE 55 BY 'ACTIVITIES WHICH IN THAT STATE ARE CONNECTED, EVEN OCCASIONALLY, WITH THE
EXERCISE OF OFFICIAL AUTHORITY '.

34 MORE PRECISELY, THE QUESTION IS WHETHER, WITHIN A PROFESSION SUCH AS THAT OF AVOCAT, ONLY
THOSE ACTIVITIES INHERENT IN THIS PROFESSION WHICH ARE CONNECTED WITH THE EXERCISE OF OFFICIAL
AUTHORITY ARE EXCEPTED FROM THE APPLICATION OF THE CHAPTER ON THE RIGHT OF ESTABLISHMENT, OR
WHETHER THE WHOLE OF THIS PROFESSION IS EXCEPTED BY REASON OF THE FACT THAT IT COMPRISES
ACTIVITIES CONNECTED WITH THE EXERCISE OF THIS AUTHORITY .

35 THE LUXEMBOURG GOVERNMENT AND THE ORDRE NATIONAL DES AVOCATS DE BELGIQUE CONSIDER THAT
THE WHOLE PROFESSION OF AVOCAT IS EXONERATED FROM THE RULES IN THE TREATY ON THE RIGHT OF
ESTABLISHMENT BY THE FACT THAT IT IS CONNECTED ORGANICALLY WITH THE FUNCTIONING OF THE PUBLIC
SERVICE OF THE ADMINISTRATION OF JUSTICE .

36 THIS SITUATION ( IT IS ARGUED ) RESULTS BOTH FROM THE LEGAL ORGANIZATION OF THE BAR, INVOLVING
A SET OF STRICT CONDITIONS FOR ADMISSION AND DISCIPLINE, AND FROM THE FUNCTIONS PERFORMED BY
THE AVOCAT IN THE CONTEXT OF JUDICIAL PROCEDURE WHERE HIS PARTICIPATION IS LARGELY OBLIGATORY .

37 THESE ACTIVITIES, WHICH MAKE THE ADVOCATE AN INDISPENSABLE AUXILIARY OF THE ADMINISTRATION
OF JUSTICE, FORM A COHERENT WHOLE, THE PARTS OF WHICH CANNOT BE SEPARATED .

38 THE PLAINTIFF IN THE MAIN ACTION, FOR HIS PART, CONTENDS THAT AT MOST ONLY CERTAIN ACTIVITIES
OF THE PROFESSION OF AVOCAT ARE CONNECTED WITH THE EXERCISE OF OFFICIAL AUTHORITY AND THAT
THEY ALONE THEREFORE COME WITHIN THE EXCEPTION CREATED BY ARTICLE 55 TO THE PRINCIPLE OF FREE
ESTABLISHMENT .

39 THE GERMAN, BELGIAN, BRITISH, IRISH AND DUTCH GOVERNMENTS, AS WELL AS THE COMMISSION,
REGARD THE EXCEPTION CONTAINED IN ARTICLE 55 AS LIMITED TO THOSE ACTIVITIES ALONE WITHIN THE
VARIOUS PROFESSIONS CONCERNED WHICH ARE ACTUALLY CONNECTED WITH THE EXERCISE OF OFFICIAL
AUTHORITY, SUBJECT TO THEIR BEING SEPARABLE FROM THE NORMAL PRACTICE OF THE PROFESSION .

40 DIFFERENCES EXIST, HOWEVER, BETWEEN THE GOVERNMENTS REFERRED TO AS REGARDS THE NATURE OF
THE ACTIVITIES WHICH ARE THUS EXCEPTED FROM THE PRINCIPLE OF THE FREEDOM OF ESTABLISHMENT,
TAKING INTO ACCOUNT THE DIFFERENT ORGANIZATION OF THE PROFESSIONS CORRESPONDING TO THAT OF
AVOCAT FROM ONE MEMBER STATE TO ANOTHER .

41 THE GERMAN GOVERNMENT IN PARTICULAR CONSIDERS THAT BY REASON OF THE COMPULSORY
CONNECTION OF THE RECHTSANWALT WITH CERTAIN JUDICIAL PROCESSES, ESPECIALLY AS REGARDS
CRIMINAL OR PUBLIC LAW, THERE ARE SUCH CLOSE CONNEXIONS BETWEEN THE PROFESSION OF
RECHTSANWALT AND THE EXERCISE OF JUDICIAL AUTHORITY THAT LARGE SECTORS OF THIS PROFESSION, AT
LEAST, SHOULD BE EXCEPTED FROM FREEDOM OF ESTABLISHMENT .

42 UNDER THE TERMS OF THE FIRST PARAGRAPH OF ARTICLE 55 THE PROVISIONS OF THE CHAPTER ON THE
RIGHT OF ESTABLISHMENT SHALL NOT APPLY 'SO FAR AS ANY GIVEN MEMBER STATE IS CONCERNED, TO
ACTIVITIES WHICH IN THAT STATE ARE CONNECTED, EVEN OCCASIONALLY, WITH THE EXERCISE OF OFFICIAL
AUTHORITY '.

43 HAVING REGARD TO THE FUNDAMENTAL CHARACTER OF FREEDOM OF ESTABLISHMENT AND THE RULE ON
EQUAL TREATMENT WITH NATIONALS IN THE SYSTEM OF THE TREATY, THE EXCEPTIONS ALLOWED BY THE
FIRST PARAGRAPH OF ARTICLE 55 CANNOT BE GIVEN A SCOPE WHICH WOULD EXCEED THE OBJECTIVE FOR
WHICH THIS EXEMPTION CLAUSE WAS INSERTED .

44 THE FIRST PARAGRAPH OF ARTICLE 55 MUST ENABLE MEMBER STATES TO EXCLUDE NON-NATIONALS FROM
TAKING UP FUNCTIONS INVOLVING THE EXERCISE OF OFFICIAL AUTHORITY WHICH ARE CONNECTED WITH ONE
OF THE ACTIVITIES OF SELF-EMPLOYED PERSONS PROVIDED FOR IN ARTICLE 52 .

45 THIS NEED IS FULLY SATISFIED WHEN THE EXCLUSION OF NATIONALS IS LIMITED TO THOSE ACTIVITIES
WHICH, TAKEN ON THEIR OWN, CONSTITUTE A DIRECT AND SPECIFIC CONNEXION WITH THE EXERCISE OF
OFFICIAL AUTHORITY .

46 AN EXTENSION OF THE EXCEPTION ALLOWED BY ARTICLE 55 TO A WHOLE PROFESSION WOULD BE POSSIBLE
ONLY IN CASES WHERE SUCH ACTIVITIES WERE LINKED WITH THAT PROFESSION IN SUCH A WAY THAT
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FREEDOM OF ESTABLISHMENT WOULD RESULT IN IMPOSING ON THE MEMBER STATE CONCERNED THE
OBLIGATION TO ALLOW THE EXERCISE, EVEN OCCASIONALLY, BY NON-NATIONALS OF FUNCTIONS
APPERTAINING TO OFFICIAL AUTHORITY .

47 THIS EXTENSION IS ON THE OTHER HAND NOT POSSIBLE WHEN, WITHIN THE FRAMEWORK OF AN
INDEPENDENT PROFESSION, THE ACTIVITIES CONNECTED WITH THE EXERCISE OF OFFICIAL AUTHORITY ARE
SEPARABLE FROM THE PROFESSIONAL ACTIVITY IN QUESTION TAKEN AS A WHOLE .

48 IN THE ABSENCE OF ANY DIRECTIVE ISSUED UNDER ARTICLE 57 FOR THE PURPOSE OF HARMONIZING THE
NATIONAL PROVISIONS RELATING, IN PARTICULAR, TO PROFESSIONS SUCH AS THAT OF AVOCAT, THE
PRACTICE OF SUCH PROFESSIONS REMAINS GOVERNED BY THE LAW OF THE VARIOUS MEMBER STATES .

49 THE POSSIBLE APPLICATION OF THE RESTRICTIONS ON FREEDOM OF ESTABLISHMENT PROVIDED FOR BY
THE FIRST PARAGRAPH OF ARTICLE 55 MUST THEREFORE BE CONSIDERED SEPARATELY IN CONNEXION WITH
EACH MEMBER STATE HAVING REGARD TO THE NATIONAL PROVISIONS APPLICABLE TO THE ORGANIZATION
AND THE PRACTICE OF THIS PROFESSION .

50 THIS CONSIDERATION MUST HOWEVER TAKE INTO ACCOUNT THE COMMUNITY CHARACTER OF THE LIMITS
IMPOSED BY ARTICLE 55 ON THE EXCEPTIONS PERMITTED TO THE PRINCIPLE OF FREEDOM OF ESTABLISHMENT
IN ORDER TO AVOID THE EFFECTIVENESS OF THE TREATY BEING DEFEATED BY UNILATERAL PROVISIONS OF
MEMBER STATES .

51 PROFESSIONAL ACTIVITIES INVOLVING CONTACTS, EVEN REGULAR AND ORGANIC, WITH THE COURTS,
INCLUDING EVEN COMPULSORY COOPERATION IN THEIR FUNCTIONING, DO NOT CONSTITUTE, AS SUCH,
CONNEXION WITH THE EXERCISE OF OFFICIAL AUTHORITY .

52 THE MOST TYPICAL ACTIVITIES OF THE PROFESSION OF AVOCAT, IN PARTICULAR, SUCH AS CONSULTATION
AND LEGAL ASSISTANCE AND ALSO REPRESENTATION AND THE DEFENCE OF PARTIES IN COURT, EVEN WHEN
THE INTERVENTION OR ASSISTANCE OF THE AVOCAT IS COMPULSORY OR IS A LEGAL MONOPOLY, CANNOT BE
CONSIDERED AS CONNECTED WITH THE EXERCISE OF OFFICIAL AUTHORITY .

53 THE EXERCISE OF THESE ACTIVITIES LEAVES THE DISCRETION OF JUDICIAL AUTHORITY AND THE FREE
EXERCISE OF JUDICIAL POWER INTACT .

54 IT IS THEREFORE RIGHT TO REPLY TO THE QUESTION RAISED THAT THE EXCEPTION TO FREEDOM OF
ESTABLISHMENT PROVIDED FOR BY THE FIRST PARAGRAPH OF ARTICLE 55 MUST BE RESTRICTED TO THOSE OF
THE ACTIVITIES REFERRED TO IN ARTICLE 52 WHICH IN THEMSELVES INVOLVE A DIRECT AND SPECIFIC
CONNEXION WITH THE EXERCISE OF OFFICIAL AUTHORITY .

55 IN ANY CASE IT IS NOT POSSIBLE TO GIVE THIS DESCRIPTION, IN THE CONTEXT OF A PROFESSION SUCH AS
THAT OF AVOCAT, TO ACTIVITIES SUCH AS CONSULTATION AND LEGAL ASSISTANCE OR THE REPRESENTATION
AND DEFENCE OF PARTIES IN COURT, EVEN IF THE PERFORMANCE OF THESE ACTIVITIES IS COMPULSORY OR
THERE IS A LEGAL MONOPOLY IN RESPECT OF IT .

Decision on costs

56 THE COSTS INCURRED BY THE GOVERNMENT OF THE KINGDOM OF BELGIUM, THE GOVERNMENT OF THE
FEDERAL REPUBLIC OF GERMANY, THE GOVERNMENT OF IRELAND, THE GOVERNMENT OF THE GRAND DUCHY
OF LUXEMBOURG, THE GOVERNMENT OF THE KINGDOM OF THE NETHERLANDS, THE GOVERNMENT OF THE
UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND AND THE COMMISSION OF THE EUROPEAN
COMMUNITIES, WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT, ARE NOT RECOVERABLE .

57 SINCE THESE PROCEEDINGS ARE, IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED, A
STEP IN THE ACTION PENDING BEFORE A NATIONAL COURT, COSTS ARE A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS,

THE COURT

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE CONSEIL D'ETAT OF BELGIUM, SECTION
D'ADMINISTRATION, IIIE CHAMBRE, BY JUDGMENT DATED 21 DECEMBER 1973, HEREBY RULES :

1 . SINCE THE END OF THE TRANSITIONAL PERIOD ARTICLE 52 OF THE TREATY IS A DIRECTLY APPLICABLE
PROVISION, DESPITE THE ABSENCE, IN A PARTICULAR SPHERE, OF THE DIRECTIVES PRESCRIBED BY ARTICLES
54 ( 2 ) AND 57 ( 1 ) OF THE TREATY .

2 . THE EXCEPTION TO FREEDOM OF ESTABLISHMENT PROVIDED FOR BY THE FIRST PARAGRAPH OF ARTICLE 55
MUST BE RESTRICTED TO THOSE OF THE ACTIVITIES REFERRED TO IN ARTICLE 52 WHICH IN THEMSELVES
INVOLVE A DIRECT AND SPECIFIC CONNEXION WITH THE EXERCISE OF OFFICIAL AUTHORITY; IT IS NOT
POSSIBLE TO GIVE THIS DESCRIPTION, IN THE CONTEXT OF A PROFESSION SUCH AS THAT OF AVOCAT, TO
ACTIVITIES SUCH AS CONSULTATION AND LEGAL ASSISTANCE OR THE REPRESENTATION AND DEFENCE OF
PARTIES IN COURT, EVEN IF THE PERFORMANCE OF THESE ACTIVITIES IS COMPULSORY OR THERE IS A LEGAL
MONOPOLY IN RESPECT OF IT .

Góra
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